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The Death of Democracies 


HOW TO AVOID IT: BY FACING REALITIES 


By DOROTHY THOMPSON, Foreign Correspondent, Journalist, Columnist 
Before Harvard Club, New York, Mar. 14, 1937 


ANY of you have recently heard Maurice Evans 
recite more eloquently than any one in his genera- 
tion the famous passage from Richard II]: “Let 

us sit down upon the ground and tell sad stories of the death 
of Kings.” I am not proposing this afternoon to initiate a 
general keening for dead kings, but I would like to speak 
a few words about the mortality of Republics. For it happens 
that watching the lingering illnesses and eventual deaths of 
constitutional democracies has been a special fate of mine 
since the war, and I have come to some rather tentative con- 
clusions about them which seem to me to have some perti- 
nence to the times through which we are living in this 
country. 

When I went to Europe after the war, the whole of 
that continent, from the channel to the Russian border, was 
governed by constitutional democracies, some of them strictly 
limited monarchies, but most of them republics. Some of 
them were old established states, and some of them were new 
ones, created by the peace treaties. When I left Europe, 
more or less permanently, in 1933, I had seen all of Central 
and Eastern Europe, except one single state, Czecho-Slo- 
vakia, go into some form of open or veiled dictatorship. 
Italy, the country of Mazzini and Garibaldi, whose national 
birth occurred in the midst of a tremendous liberal revo- 
lution had gone as early as 1922. Portugal was a dictator- 
ship. Spain was in complete disorder. Since then the outlook 
is not nearly so good as it was in the few remaining democ- 
zacies. The future form of government in France cannot 
be predicted with any absolute certainty. Whoever wins in 
Spain, what will certainly mot emerge is parliamentary de- 
mocracy. There is a powerful and active fascist movement 
in Belgium. 

It is interesting what totally different conclusions va- 
rious observers and students draw from an observation of 
the same phenomena. Speaking the other day at the Demo- 
cratic Party Rally, the President said, “We face another 
crisis—of a different kind, but fundamentally even more 
grave than that of four years ago... . After the World War 
there arose everywhere insistent demands upon government 
that human needs be met. . . . In some countries a royalist 
form of government failed to meet these needs—and fell. In 


other countries a parliamentary form of government failed 
to meet these demands—and fell. Democracy, in many lands, 
has failed to meet human needs.’’+ 


The implication of these words of the President, and 
the implication of that whole speech was that democracy 
is threatened by its failure to respond to the demands of the 
masses. The President was pleading in this speech for power 
to enlarge the Supreme Court, so as to change the present 
conservative majority into a liberal one—one which would 
give all New Deal legislation—as he said in his second speech 
—“the benefit of every reasonable doubt.”+ And he was sug- 
gesting that unless there existed such a court, a court which 
would put no impediments in the way of the masses obtaining 
through legislation what they need, or, at least, what they 
want, in the way of higher incomes for less work, this de- 
mocracy might not survive. It has been the failure to yield 
to such demands, he plainly said, which caused the demise 
of the European democracies. 

It takes considerable temerity for a mere journalist 
like myself to disagree with the President of the United 
States, who is no doubt an able historian. But I fail to find 
an iota of evidence to support this argument. And this 
argument is at the very center of the whole debate about 
the Supreme Court—the argument about how we are going 
to save democracy. Harry Hopkins said on the air the other 
night: “The cure for the evils of democracy is more democ- 
racy.” Governor La Follette said, “The reactionaries who 
believe that the Constitution and the Supreme Court guaran- 
teed in perpetuity a particular economic system plunged this 
nation into the awful tragedy of the Civil War. The reac- 
tionaries of today seek to make the same mistake.” Repre- 
sentative Flannigan of Virginia said, “No matter what the 
price, economic freedom is coming because our democracy 
has developed to the point where an awakened national con- 
science demands it. We purchased our political and religious 
freedom at a great price—the blood of our illustrious ances- 
tors. May God forbid that we should pay the same price 
for our economic freedom.” All of these arguments are 
essentially that of the President: That unless government 


+ (V. S. Mar. 15.) 
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meets the demands made upon it by the underprivileged, 
democratic government will fall. To just what it will fall, 
is not indicated. 

As I have said, this question, what causes the fall of 
democracies, and what policies will save them, lies at the 
very heart of all the discussion about the Supreme Court. 
One difficulty in the discussion is that no one takes the 
trouble to define what he means by democracy. Representa- 
tive Flannigan says that it means “economic fredom.” But 
he doesn’t define exactly what he means by “economic free- 
dom.” A lot of people in this town think that Russia has 
economic freedom. The Nation and The New Republic, 
which describe themselves as “liberal” publications, seem to 
think that Russia has “economic freedom,” and that Ger- 
many and Italy have economic and political slavery. I, on 
the other hand, think that the people in Russia, Italy and 
Germany, all have the same thing: I would call it a sort 
of machine-age neo-feudalism, if I did not think that the 
feudalism of the middle ages was in many ways superior. 
These countries all have political and economic slavery. 
Political slavery because their political expression is confined 
to a one-party system which is authoritatively controlled from 
the top down in all matters of major policy, and economic 
slavery in the exact, dictionary sense of the word: the com- 
pulsion, the coercion, to work, and to work under conditions 
over which they have no control. Whether those conditions 
are superior or inferior to those under a democracy is not the 
point. And whether or not private profit exists is also not the 
point. In Germany the ownership of the means of produc- 
tion is still, theoretically, in the hands of private individ- 
uals. But the ownership is a fiction, since the owner cannot 
dispose of his property, or determine the uses to which it 
shall be put, or decide how the income from it shall be dis- 
tributed, or determine how it shall be financed. And in 
Russia, the People theoretically own the Means of Produc- 
tion, but that is also a fiction. Because the people cannot 
dispose of this property, or determine the uses to which it 
shall be put, or decide how the income from it shall be dis- 
tributed. I have yet to find a single soul who can tell me 
just how Russia, since the regime of Stalin has become 
intrenched, differs from any other fascist state, except in its 
dogma. All of them are totalitarian states: Nothing outside 
the state; nothing apart from the state; everything for the 
state. They are all alike in this fundamental: the state is the 
ultimate employer, and the control over that employer is 
exercised, not by the employes, but by a party bureaucracy. 

Now, of course, neither the President, nor Mr. Hop- 
kins—as far as I know—nor Governor La Follette, nor 
Representative Flannigan hold these ideals of the state. They 
want to save democracy, and by democracy, they quite evi- 
dently mean, parliamentary government. They want to widen 
that democracy, however, to include a very considerable 
amount of economic control over private enterprise through 
the state for the benefit of the employes. They believe that 
you can have economic control through the state plus parlia- 
mentary democracy. In other words, they have accepted 
pretty thoroughly the essential idea and program of Social 
Democracy. And the President says: “Unless we get that 
Social Democracy, parliamentary government will perish.” 
And he points to Europe for examples. 

And it is right there that I take issue with them. If the his- 
tory of Europe, in the last twenty years, has proved anything 


Sight 


at all, it has proved that Social Democracy—parliamentary 
government and pure political democracy plus widespread 
control over the economic life, and government respon- 
sibility for the economic welfare of the individual citizen 
—has not worked. With only one exception, England, it 
is this which has fallen; it is this which has failed; it is this 
which has destroyed parliamentary democracy. Not a single 
parliamentary democracy has fallen because it failed to at- 
tempt to meet human needs. But many have fallen because 
they guaranteed to meet human needs, and found that these 
human needs and human demands continually increased, 
finding expression in powerful pressure groups controlling 
vast numbers of votes. And these groups always pressed for- 
ward, never were willing to retreat or to retrench, and the 
democratic system had no checks which could halt them, nor 
could any government exist if it denied them, until the 
demands upon the state became out of all proportion to the 
resources of the state; until bankruptcy threatened; until 
the productive forces in the state either revolted behind 
armed battalions, or simply laid down and died or themselves 
sought refuge in the state. There came a time when govern- 
ment retrenchment was urgently necessary if there was to 
be any government at all; when deflation had to be the 
policy if inflation were not to run away with the currency, 
and with the nation’s whole wealth. And in that moment, 
there was no authority which could compel compliance from 
the people who had come to look upon the state as the 
source of all their welfare. The people were the state. And 
they could do everything except replenish its coffers. They 
were the state—but their own discontent was not an in- 
strument for the maintenance of order, or the production of 
prosperity. 

When the President said that European governments 
fell because they failed to meet human needs, and by im- 
plication that only a New Deal program could maintain 
democracy and avert civil war, how, in the world, does he 
explain the fall of the German Republic? The Weimar Re- 
public had all the things, did all the things, that the New 
Deal proposes. It had universal sickness and old age insur- 
ance; unemployment insurance and federal relief; huge and 
really magnificent schemes of subsidized housing; vastly ex- 
tended public works, playgrounds and sports areas, built 
by municipalities with federal subsidy; it had general trade 
unionism, guaranteed legal status, and wage and hour agree- 
ments worked out by collective bargaining and having the 
force of law. It had a considerable codification of industry. 
It raised the standard of health and more evenly distributed 
the economic gains. It finally came to handle and control 
some forty per cent of the national income. And it did all 
these things quite efficiently because it had an admirable 
bureaucracy. But it did these things on borrowed money, 
and one day it had to face either retrenchment or financial 
collapse. And it was in that moment that political democ- 
racy had to stop in Germany. That was a year before Hitler 
came into power. The show-down came over Bruening’s 
deflationary budget. Bruening was the last person in the 
world to wish to resort to dictatorial methods. He was, and 
is, one of the most unassuming and unambitious of person- 
alities, a devout and mystical Catholic, a profound human- 
ist, and a deep believer in human dignity and human free- 
dom. But he grasped at a completely undemocratic political 
means, because he honestly thought that he had to do so to 
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save Germany from financial collapse. He had to stop the 
subsidies to the farmers, which there, as here, went to 
peasants and to great estate holders also. He had to reduce 
the insurances, and do it in the midst of a depression. He 
had to do it because the German people had swum into the 
depression with a terrific debt. And he could not get a 
Reichstag majority for that cruel, but necessary budget. So 
he found a clause in the constitution which gave emergency 
powers to the President. That clause was not put there for 
the purpose of passing budgets. It was put there with such 
an emergency as war in mind. Bruening distorted the basic 
idea of the constitution, while remaining within it, even as 
Roosevelt is distorting the basic idea of our Constitution, 
while remaining within it. For the Constitution, by all its 
implications, does not give the President power to enlarge 
the Supreme Court, in order to create for him a means of de- 
stroying an independent court. But Bruening had, I think, 
a better excuse. He faced financial bankruptcy. But from that 
moment to this, Germany has never been governed other- 
wise than by decree. 

It is not my intention, in this little account of some 
recent history, to blame Chancellor Bruening for creating 
the instrument which Mr. Hitler afterward used. For Hit- 
ler, you remember, governed until the death of Hinden- 
burg, behind that old gentleman’s back, and in that he was 
simply following the precedent of Bruening. I am only trying 
to show that the grasp for executive power grew inevitably 
out of the necessity of keeping order and taking unpleasant 
economic measures in a state which had become directly re- 
sponsible for the material existence of a large proportion of 
its people. The representatives of these people, depending 
upon them for re-election, were unwilling to commit po- 
litical suicide. Therefore, in order to continue to govern at 
all, it became necessary to divorce government from popular 
control—that is to say: to establish a dictatorship. 

Every single social democratic government established 
since the war—and before the war there were none—with 
the exception of the French and Swedish which are new— 
has perished. Every one of them has fallen to a dictatorship 
which came into power, ostensibly by constitutional means, 
using the ballot, and promising the discontented even more 
than they had been given by their predecessors. Over the 
demise of some of those governments I felt very badly indeed. 

But I did not fail to draw what seems to me to be 
the political lesson of that failure. And that lesson is that 
if the state aggrandizes the economic power, for whatever 
purpose; if it takes it upon itself to guarantee wage levels, 
fix prices, adjust the economic system at nearly every point, 
socialize losses—whatever it may do with profits—then it is 
driven toward dictatorship by the sheer necessity of fulfilling 
what always must be its two prime functions: maintaining 
order, and avoiding bankruptcy. The only states which have 
managed to combine a large degree of state socialism with 
parliamentary democracy have been states with a strongly 
conservative population, highly trained political leadership, 
a well-established civil service, a rigorous respect for law, 
and a deep and natural social discipline, such as Sweden and 
England. I do not observe that any of these qualities are 
characteristic of this country. 

England is continually cited as a case where a large 
amount of state capitalism and state control over the eco- 
nomic order is combined with political democracy. But | 


see very little analogy between this country and England, 
and I observe that as the state extends the economic power 
there, it has also been necessary for it to narrow the radius 
of its operations. Westminster today does not govern the 
Empire. It cannot even govern the British Isles, but has had 
to let Ireland loose. And England, despite its parliamen- 
tarism, is not a democratic society. It is a caste society; a 
caste society in which the hierarchy is infinitely elastic, to 
be sure, but where the established church, the public schools, 
the structure of the aristocracy, the peculiar position and 
power of the bureaucracy, are all such as to constantly exert 
a highly conservative influence. It is a small, homogeneous 
country, and behind every Englishman are generations of 
Anglo-Saxon law and Anglo-Saxon tradition. It is funda- 
mentally law-abiding. It is slow in framing legislation, and 
has long used the institution of the Royal Commission, the 
disinterested body of experts to base recommendations for 


legislation upon careful enquiry into the true nature of the 


problem to be met. And the British are world famous for 
their ability to compromise. I asked an Englishman last 
winter what he thought the outstanding English characteris- 
tic was and he said: “To know when to give in.”” London 
is the center of a small homogefheous country hardly larger 
than one of our New England states, and to say that what 
will work in England—or in Sweden—will work here is 
defying the observation of most of the facts. And England 
was on the brink of disaster when a Conservative govern- 
ment, following a General Strike which shook and terrified 
the country, took hold of things. In fact, during these twenty 
years, it has been conservative governments, conservative but 
not reactionary, which have been the saviors of parliamen- 
tary democracy. England, Holland, and up until recently 
Sweden, have gotten through their difficulties with conserva- 
tive leadership. As for France, it is still unpredictable what 
will happen there, but things certainly look brighter since the 
Popular Front became less popular and more French—sinee 
the distinctly conservative tendencies of the last weeks. 

Now all this has a great deal to do with the consti- 
tutional issue before us. For I greatly fear that a subservient 
or rubber-stamp Supreme Court will encourage the popular 
pressures upon government which have already led us into 
numerous half-baked schemes. I see by the public prints that 
Mr. Harry Hopkins is about to come forward with new 
proposals for making what started as the Federal Emergency 
Relief Organization into a permanent body, and that twenty 
mayors demanded that the state shall spend no less than two 
and one-half billions a year. That is a thirtieth part of the 
total national income. It is more than one-third of a very 
large federal budget. And that immense sum is to be spent 
on the basis of a totally unproved thesis—namely, that there 
is a huge and growing amount of technological unemploy- 
ment in the United States. Maybe there is, but if there is, 
Mr. Hopkins does not know it. He only has a hunch. No 
census of the unemployed, of the people on relief, has ever 
been taken. No attempt has been made, on a nation-wide 
scale, to break down the W. P. A. rolls for scientific analy- 
sis, to find out how many people on them have ever worked, 
how many are genuine victims of economic maladjustment, 
how many are bums. The various associations of organized 
charities in this country, men and women who have had 
years of experience in the administration of relief, have asked 
the President not once but several times, and first fully two 
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years ago, to appoint a first-class, expert, non-partisan com- 
mission, to make a real investigation into the problem, tak- 
ing months if need be. There are public-spirited men who 
would donate weeks of their time for such an investiga- 
tion. But the appeal has been rejected. We are to proceed 
in the same harum-scarem, catch-as-catch-can way, with no 
decrease in expenditure, despite general recovery and the re- 
port of a labor shortage in many branches of industry. 

Now, we are actually being told that the Supreme 
Court’s conservatism makes intelligent flood-control impos- 
sible! When we all know that flood-control presents a serious 
scientific problem, due to the peculiar and somewhat catas- 
trophic nature of the Mississippi Valley. Our failure there 
is not a failure of government; it is a failure of engineer- 
ing. It is quite probable that many of the levees which have 
been built at tremendous expense have been futile for real 
control, and may even, in the long run, prove to have ag- 
gravated the problem. But the lack of perfect control is cer- 
tainly not due to inadequate political power! 


Some one wrote me from Washington last week that 
unless the Supreme Court is reorganized we may have to 
revise our neutrality legislation. I doubt that, but I wonder 
why in the world my correspondent wrote that to me—unless 
in a subtke way to strengthen my opposition to the President’s 
Court proposals. For we have rushed through Congress one 
of the most fantastic bills that could be devised, and inci- 
dentally against the opinion of most people in our State 
Department. 


I have always stood for, and believed in, independent 
trade unions, organized along industrial lines in the mass 
industries. I welcome in the Wagner Relations Act the 
attempt definitely to legalize unions, to afford them status 
in law, and to end once and for all the practices whereby 
men have had the doors of their factories closed in their 
faces because company spies have reported them as attending 
union meetings. That has happened in this country; it is hap- 
pening still, and it is, I think, absolutely indefensible. But 
there are other things in the Wagner Labor Act which 
give one considerable pause and which I think will give 
members of the Supreme Court pause, while they consider 
that part of the Constitution which we call the Bill of 
Rights. For the Labor Act demands that employers recog- 
nize as the sole agency for collective bargaining any trade 
union group which can command a majority of the em- 
ployes, and gives to the National Labor Relations Board 
the power to name as sole collective bargaining agency a 
trade union organization on other grounds than its power 
to command a majority. Furthermore, in one case at least, 
that of the Radio Corporation of America, the Labor Rela- 
tions Board supported the claim of the C. I. O. union to 
a majority after an election in which only a third of the 
employes voted at all. The C. I. O. insists on the check-off 
system, whereby union dues are collected from the payroll, 
by the employer, at the source. But the Labor Relations 
act demands nothing whatever from the unions. There is no 
stipulation that the unions themselves shall be democratically 
organized or controlled, and, in fact, most of them are not. 
There is no stipulation that the unions must forsake the mon- 
nopolistic practices whereby they obtain closed shops, and 
then simply close their membership lists. The stage-hands’ 
union in New York City, for instance, charges $1,000 mem- 
bership fee and admits no new members. The stage designers 


union charges $500 and lets no new members in. The Labor 
Act does not demand that trade unions show their books 
or give a public accounting of the uses to which they put 
their funds. It does not make the same demands upon the 
unions that the S. E. C. makes upon stock exchange oper- 
ators. And yet millions of workers’ money flows into union 
coffers, and what is done with some of it we have been 
hearing lately from the Dewey investigation of rackets. Nor 
has the A. F. of L. been willing to collaborate with Mr. 
Dewey in cleaning up its own racketeers. Mr. Lewis is 
using his political power for all it is worth to accomplish 
his aims with the collaboration of the State. And the State 
is asking no guid pro quo, no social discipline, from Mr. 


We have got now in Washington a popular and obsti- 
nate President who is indubitably the head and directing 
force of his Party. He has an overwhelming majority in 
Congress. Outside of Congress, but bringing constant pres- 
sure upon it, is the most active, energetic, and thoroughly 
hard-boiled labor movement which this country has seen in 
years, bringing pressure upon representatives and upon fhe 
President himself—going so far as to tell workers that the 
President wants them to join it. The Farmers’ bloc is any- 
how united and very strong. The relief policy is helping to 
create a labor shortage, and there is a tremendous W. P. A. 
political pressure. The opposition from the left is inside the 
New Deal, not outside, and the oppositon from the right has 
been so roundly trounced that it is practically disc rganized. 
And yet, forty percent of the American people voted for Mr. 
Landon, and if the President had put the Supreme Court 
issue into the election campaign, I have no doubt that the 
popular vote—as opposed to the electoral vote—would have 
come much nearer to breaking even. And these forty-odd 
percent, this powerful minority, are practically without rep- 
resentation today. They have only about 19 percent repre- 
sentation in Congress. And it is with such a picture before 
us, that we find the President of the United States preparing 
to “switch into line” the only part of the government where 
that minority has representation. I do not like it. I am afraid 
of it. | am afraid of strong minorities when they come to 
feel that there is no hope for them through normal political 
action, that they cannot compete with any arguments against 
billions of money. For when they get that viewpoint they 
are likely to abandon traditional tactics and take to the kind 
of thing which put Mussolini and Hitler into power. 


And the danger is likely to be particularly acute in the 
next few years. As Mr. Lippmann pointed out, the serious 
crises which the President described in his first speech, are 
none of them crises which can be solved under a generation 
or more—farm tenancy, sharecropping, flood control, conser- 
vation, stability in employer-employee relationships. But there 
is a crisis which may be imminent. It is financial. Like the 
crisis of 1930, it is likely to be world-wide and it may start 
abroad and drag us with it. England, after twelve years of 
frugality and careful public financial policy, has thrown the 
whole thing into the ashcan, and embarked upon a re-arma- 
ment program to the tune of seven billion dollars in the next 
two or three years. That is the equivalent of 21 billions for 
this country, considering the size and wealth of the two 
populations. Some of it will have to be borrowed internally, 
adding to an already very large internal debt, and most of 
it will have to be raised by taxation, which is already high 
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and will become crushing. France is floating a 10-billion-franc 
loan, immense for her present financial condition. Unless we 
abandon our position of naval parity with Britain, we shall 
have to add hugely to our naval budget. This huge unpro- 
ductive spending campaign, coming atop a serious depression, 
can hardly have anything except an evil end, whether it 
blows up in war or not. Continuing may mean war. Stopping 
it will mean economic disaster. It is already beginning to lead 
to a serious price rise in basic industries, and if this price rise 
is to be augmented by further government spending for un- 
productive things; by labor disorders and suspension of work 
in important plants; by increasing wages and decreasing 
hours; by a relief policy which creates labor shortages and 
subsidizes strikes; by demands which have been persistently 
encouraged from every bloc of the population—if we swim 
into a new world depression with a heavily unbalanced 
budget and a population unremittingly making more and 


more economic demands upon the state, only a dictatorship 
will be able to enforce a deflationary policy, and without 
drastic retrenchment we will go bankrupt. 

There can come a moment in a state where dictatorship 
becomes inevitable. Then it is a question of whether that 
dictatorship is to be of the left or of the right. I assure you, 
in the long run, it doesn’t much matter, because either of 
them will look very much alike in the end. 

That is why it is time right now, to caution the Amer- 
ican people to stop, to look, and to listen. That is why the 
time has come to begin, along with prosperity, to lay up 
reserves against the future instead of continuing to mortgage 
it. You can instigate an inflationary policy to end a deflation. 
But you can’t end inflation with more inflation, or curb a 
greedy democracy with more democracy. The way to save 
democracy is not to give it delusions of grandeur but to keep 
it somehow in touch with realities. 


The Power the Court Has 
Appropriated 


By JAMES M. LANDIS, Chairman, Securities and Exchange Commission; Dean-Elect, Harvard Law School 


Before Fourth Annual Woman Congress; Sponsorship, Chicago Tribune, Chicago, Mar. 10, 1937 


in his message on judicial reform demands clear think- 

ing. Its significance is such that, whatever our posi- 
tions may eventually be, we dare not rest them on catch words 
or mere phrases. We should know upon what we base our 
conclusions. We must know why we think as we do. 

To begin with we must ask ourselves first what the 
problem really is. Only after we have answered that, can 
we then say what, if anything, should be done. 

Realistic analysis of the problem is seriously clouded 
by two factors. The first is the assumption that the issue is 
a novel one in American life. The second factor that clouds 
the issue is the curious belief that seems to have grown up 
that the Supreme Court of the United States is somehow 
above criticism and immune to attack. Both these assump- 
tions are false. 

Conflict between the President and the Congress on the 
one hand and the Supreme Court on the other is intrinsic 
to American life. To realize how true this is, one need only 
remember that Lincoln was elected to the presidency largely 
because of his refusal to accede to the decision of the Su- 
preme Court in the Dred Scott case. The very theory of the 
three branches of our government possessing coordinate 
powers implies that between those three branches there will 
frequently exist differences of opinion. Nor is Franklin 
Roosevelt the first president to take open issue with the 
Court. Jefferson, Jackson, Lincoln and Theodore Roosevelt 
did not hesitate to express themselves with directness and 
vigor. 

Among lawyers, criticism of the actions of the Court, 


"Tiss issue presented to the Nation by the President 


entirely apart from the constitutional issues involved, is the 
grist of table gossip, of speeches, of argument. In the law 
schools criticism and disagreement has been the very life 
of the law. And so, I repeat that in approaching our problem, 
we must first realize that criticism of the Court is not new 
to our American tradition. In fact, it is the essence of the 
democratic process to be bold to think and free to talk about 
all the branches of government. It is in this spirit that we 
must move to our problem. 


The real issue that we face today is not a new one. It 
is the old issue of the degree to which this nation shall be a 
government of laws or of men. Its roots go back to the 
Constitutional Convention of 1787. 


It was in 1787 that the Convention gave birth to the 
Supreme Court. There, James Wilson, a delegate from 
Pennsylvania, twice proposed that the Supreme Court to- 
gether with the President should have the power to revise 
laws passed by the Congress. He argued that this would 
afford protection against laws, that, to use his words, “may 
be unjust, may be unwise, may be dangerous, may be de- 
structive, and yet may not be so unconstitutional as to justify 
the judges in refusing to give them effect.”? This proposition 
would have made of the Supreme Court a supreme legisla- 
ture. It would have given the members of the Court power 
to exercise their personal discretion with respect to the wis- 
dom and justice of laws passed by Congress. The Convention 
twice rejected James Wilson’s proposition and insisted that 





1 Madison’s Journal of the Constitutional Convention, Hunt's 
ed., vol. 2, p. 17. 
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only judicial and not legislative power should be vested in 
the Supreme Court of the United States.” 


More than a hundred years later, in 1905, as though 
James Wilson himself had inspired it, the Supreme Court 
arrogated to itself the immense, super-legislative power that 
the Constitutional Convention had so deliberately denied it. 

In that year the Supreme Court had before it a law of 
the State of New York forbidding more than ten hours a 
day for workmen in bakeries. By a 5-4 decision it held the 
law unconstitutional.* 

Those first years of the twentieth century saw us as a 
nation struggling to cope with the new problems of indus- 
trialization. Those were the days of the beginning of con- 
cern with workmen’s compensation, with safety appliance 
acts, with discrimination against unions, with child labor, 
with long working hours and low wages. This new society 
for industry and agriculture alike was insisting that its rights, 
its privileges, and its liberties needed reenforcement against 
the new pressures of a changing civilization. 

It was in that bakery case that the Court took new 
powers to itself. The principle it laid down there came as 
a shock to the minority of its members,‘ to constitutional 
lawyers, and to students of government. It takes no legal 
knowledge to understand that principle. It is simply this: 
If a law, says the Court, seems to us “fair, reasonable and 
appropriate”’—and I am using the words of the Court—it is 
constitutional; but, if it seems to us “unreasonable, unneces- 
sary and arbitrary”—and I am still using the words of the 
Court—despite the will of the people and the action of the 
legislature, we will hold it to be unconstitutional. The adop- 
tion of that principle made of the Court—made of five mem- 
bers of the Court—a supreme legislature with power to 
approve or disapprove the desires of the nation. It should be 
pointed out that this power was not given to the Court by 
the Congress, or by the people, but in fact, was twice denied 





2 The final vote on the proposal was Massachusetts, Delaware, 
North Carolina and South Carolina voting no; Connecticut, Mary- 
land and Virginia voting aye; Pennsylvania and Georgia divided; 
and New Jersey recorded as not present. Among the arguments that 
carried the day against the proposal were the following: “Mr. 
Ghorum did not see the advantage of employing the Judges in this 
way. As Judges they are not presumed to possess any peculiar 
knowledge of the mere policy of public measures.” Ibid. p. 18, “Mr. 
L. Martin considered the association of the Judges with the Execu- 
tive as a dangerous innovation; as well as one which could not 
produce the particular advantage expected from it. A knowledge 
of Mankind, and of Legislative affairs cannot be presumed to be- 
long in a higher degree to the Judges than to the Legislature. And 
as to the Constitutionality of laws, that point will come before the 
Judges in their proper official character. In this character they 
have a negative on the laws. Join them with the Executive in the 
Revision and they will have a double negative. It is necessary that 
the Supreme Judiciary should have the confidence of the people. 
This will soon be lost, if they are employed in the task of remon- 
strating against popular measures of the Legislature.” Ibid. p. 21. 


% Lochner v. New York, 198 U.S. 45. 


Mr. Justice Harlan, who was joined by Justices White and 
Day, in dissenting took occasion to repeat the Court's own earlier 
words in Atkin v. Kansas, 191 U. S. 207,223: “The responsibility 
therefor rests upon legislators, not upon the courts. No evils arising 
from such legislation could be more far-reaching than those that 
might come to our system of government if the judiciary, abandon- 
ing the sphere assigned to ut by the fundamental law, should enter 
the domain of legislation, and upon grounds merely of justice or 
reason or wisdom annul statutes that had received the sanction of 
the people’s representatives.” 


5 Lochner v. New York, 798 U. S. 56. 


it by the Convention which framed the Constitution. It was a 
power which the Court appropriated for itself and which 
has since repeatedly been used and stealthily expanded in 
subsequent decisions, until it now threatens to paralyze 
legislative action and popular will. 


In the bakery case the dissenting judges pointedly told 
the majority that such a principle would permit the indi- 
vidual men, who at any time might be a majority of the 
Court, to write their own economic predilections and preju- 
dices into the Constitution of the United States.* History has 
proven that the dissenting judges were right. That is exactly 
what the Court has done. Let me give you a few of the cases 
—all but one before 1933—in which Congress or the states 
have been overruled by the Supreme Court through the use 


of the very power denied the Court by the Constitutional 
Convention. 


I have already mentioned the bakery case in 1905, in 
which, by a 5 to 4 vote, the Court vetoed the attempt of 
the New York legislature to restrict bakery employment to 
a ten-hour day.’ 

In 1915, by a 6-3 vote, the Court vetoed the attempt of 


the Kansas legislature to protect employees from discharge 
because of union affiliations.® 


In 1918, by a 5-4 vote, the Court vetoed the efforts of 
Congress to regulate child labor.® 


In 1922, by a 5-4 vote, the Court vetoed the efforts of 
the Arizona legislature to restrain the issuance of injunc- 
tions against peaceful picketing.’® 


In 1922, by a 5-3 vote, and again in 1925, 1927 and 
in 1936 by a 5-4 vote, the Court vetoed the efforts of first 
the Congress, then the Arizona legislature, then the Ar- 
kansas legislature, then the New York legislature to require 
industry to pay its women employees a living wage.*? 





®See Mr. Justice Holmes dissenting in Lochner v. New York, 
198 U. 8S. 75: “This case is decided upon an economic theory which 
a large part of the country does not entertain. If it were a question 
whether I agreed with that theory, I should desire to study it fur- 
ther and long before making up my mind. But I do not conceive 
that to be my duty, because I strongly believe that my agreement 
or disagreement has nothing to de with the right of a majority to 
embody their opinions in law.” 


TIn 1917 in Bunting v. Oregon, 243 U. S. 426, the Court by a 
5-3 vote held constitutional an Oregon statute establishing a gen- 
eral 10 hour day. The majority never mentioned the earlier case 
of Lochner v. New York, but the bar generally beliewed that this 
was a political move to overrule that unfortunate decision. But in 
the first minimum wage case, Mr. Justice Sutherland resurrected 
Lochner v. New York to hold that act unconstitutional. Of this 
conduct, Chief Justice Taft said: “I have always supposed that 
the Lochner Case was thus overruled sub silentio.” Adkins v. Chil- 
dren’s Hospital, 261 U. S. 564. And Mr. Justice Holmes added that 
he “had supposed ... that Lochner v. New York would be allowed 
a deserved repose.” Ibid. 570. 


8 Coppage v. Kansas, 236 U. S. 1. Nine years earlier in Adair 
v. United States, 208 U.S. 161, the Court by a 6-2 vote vetoed an act 
of Congress of a similar character applicable to carriers engaged 
in interstate commerce and their employees. 


® Hammer v. Dagenhart, 247 U. S. 251. A subsequent effort by 
Congress to prohibit child labor through the use of the taxing 
power was held unconstitutional in 1922 in the Child Labor Tax 
Case, 259 U.S. 20. 


10 Truax v. Corrigan, 257 U. S. 312. 


11 Adkins v. Children’s Hospital, 261 U. S. 525; Murphy v. 
Sardell, 269 U. S. 530; Donham v. West-Nelson Mfg. Co., 273 U. 8. 
657 ; Morehead v. N. Y. ex rel. Tipaldo, 298 U. S. 587. 
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All but one of these cases, and there are many more of 
the same type,’* occurred prior to 1933. These vetoes were 
possible only because the Court had arrogated to itself the 
power denied it by the Constitutional Convention of 1787. 
And these vetoes, made possible through a balance usually 
of only one judge, set the Court athwart this century’s great 
thrust for social progress. 

These vetoes still stand. They cover the action not only 
of those states, those Congresses, but all states and all Con- 
gresses. They strip organized democratic government of the 
power to achieve objectives of long standing. In 1933, when 
a vision of new national aims was born, we hoped that some 
recognition of these aims would be entertained by the Court. 
Instead, as the world knows, the Court has encroached 
even further upon the desires of a nation and of its states. 

This, then, is the fundamental problem which we face 
today—whether or not we shall permit the Court to con- 
tinue in its role of a self-constituted super-legislature in dis- 
regard of the Constitution and in disregard of the function of 
a judiciary in our national life. Our problem today is 
whether the Court shall be a court of law holding itself to 
the interpretation of law, or whether it shall be a court of 
men judging the legislate wisdom or unwisdom of their 
countrymen. 

A court which is a court of men, by this very fact 
spreads uncertainty throughout the whole body of law. The 
fact that the Court assumes to pass upon the reasonableness 
or unreasonableness of legislation—a test that, as the Chief 
Justice himself has recognized, can frequently be the same 
as the wisdom or unwisdom of the legislation‘*—makes con- 
stitutional law more a matter of guess work than of science. 
The plain truth known to many lawyers but to few laymen 
is that the modern constitutional lawyer is obliged to study 
not only the law, but also the individual prejudices and pred- 
ilections of the members of the Court. This makes as un- 
certain as human nature itself the validity of the mass of 
social legislation whose necessity and desirability has now on 
three occasions been definitely attested to by the overwhelm- 
ing votes of the Nation. This uncertainty throws doubt upon 
laws already passed or now in contemplation, irrespective of 
careful and conscientious draftsmanship, dealing with such 
matters as old age pensions, social security, collective bar- 
gaining, control of crop surpluses, crop insurance, soil con- 





12 See ¢. &: Tyson v. Banton, 273 U. S. 418 (holding unconsti- 
tutional by a 5-4 vote a New York statute aimed at controlling ticket- 
scalpers by limiting the re-sale profit om theatre tickets to fifty 
cents a ticket); Weaver v. Palmer Bros. Co., 270 U. S. 402 (holding 
unconstitutional by a 6-3 vote a Pennsylvania statute seeking to 
protect the public from unsanitary conditions in the bedding indus- 
try); Jay Burns Baking Co. v. Bryan, 234 U. S. 504¢ (holding un- 
constitutional by a 7-2 vote a Nebraska statute which sought tn the 
sale of bread to require standard weights for loaves of bread); 
Adams v, Tanner, 244 U. S. 590 (holding unconstitutional by a 
5-4 wote a Washington statute forbidding private employment agen- 
cies from charging pane fees of employees); Ribnik v. 
McBride, 277 U. S. 350 (holding unconstitutional by a 6-3 vote a 
New Jersey statute prohibiting employment agencies from charging 
only reasonable fees for their services). 

18“When the Court is dealing with the question whether a 
legislative act is arbitrary, and transcends the limits of reason 
which are deemed to be embraced in the fundamental conception 
of due process of law or of equal protection of the laws, it may 
be difficult to draw the line between what is regarded as wholly 
unreasonable and what is deemed to be unwise. It is doubtless true 
that men holding strong convictions as to the unmwisdom of legisla- 
tion may easily pass to the position that it is wholly unreasonable.” 
Hughes, The Supreme Court of the United States, p. 37. 


servation, coordinated river basin control, government aid for 
better housing—to catalogue only a few of the measures 
that bespeak the aims of our generation. 

Once more let me state our problem. It arises out of the 
disregard of constitutional limitations by a majority of the 
members of the Supreme Court who insist upon writing their 
own individual economic prejudices and predilections into 
the fabric of constitutional law.’* It means that the consti- 
tutionality of past, present and future legislation dealing with 
social and economic progress and with the power of the na- 
tion as a nation, to cope with its national problems, is subject 
not to the wisdom of an electorate, not to the wisdom of a 
congress, not to the wisdom of an elected president, but must 
also run the gamut of a judgment based not only on law but 
upon purely economic and social considerations by a majority 
of the Supreme Court. It means today an attitude toward 
constitutional law which incites to litigation, incites to defi- 
ance of government, and too frequently leads to the paralysis 
of a program before it even has a chance of initiation. 

This is our problem, and it seems to me that there are 
four attitudes which can be taken toward it. The first is to 
do nothing. That way would be sponsored by those who are 
against the program for economic and social progress that has 
now been building for more than a quarter of a century. 
These men, who not only have a basic distrust of democratic 
government but hate the very march of modern industrial 
and agrarian humanitarianism, will, of course, oppose it. 
But they will be too wise to oppose it on those grounds. 
Instead they will hide themselves as they have hid before 
behind epithets and phrases, such as “regimentation,” “so- 
cialization,” “individualism,” “un-Americanism,” “dictator- 
ship,” or the like. Under faded banners such as these will 
they try to lead the electorate. These men of course will say 
“do nothing” and from their point of view they are right in 
saying “do nothing.” To them the President can make no 
appeal. But others must be on their guard not to swell their 
legions. 

A second attitude is again to do nothing—a course 
urged by men who recognize the existence of the problem 
and are sincerely grieved by it. Their hope is that time ‘tself 
will cure the problem. New men on our courts with new 
ideas, who have lived actively through the adversity of the 
last few years, known and seen at first hand its tragedies, 
and are alive to the possibilities of a better ordering of our 
national life, these new men, they hope, will take the places 
of the old. And their ideas, they hope, will restore the Court 
and the Federal judiciary to the function which its founders 
intended it to assume. To them, perhaps one can say that a 
nation, now almost desperate in its needs and desires, will 
not, as it did not in 1932, continue to wait patiently for 
a prosperity that was assumed somehow to be just around 





14 Jf this statement be regarded as severe, compare the follow- 
ing: Chief Justice Taft criticizing the action of the majority im 
holding invalid the minimum wage law said: “But it is not the 
function of this Court to hold congressional acts invalid simply 
because they are passed to carry out economic views which the 
Court believes to be unwise or unsound.” 261 U.S. 562. Mr. Justice 
Holmes said of the majority in the Lochner Case: “This case is de- 
cided upon an economic theory which a large part of the country 
does not entertain.” 198 U. 8. 75. Mr. Justice Brandeis in the 
Nebraska bread case characterized the decision of the majority a: 
“an exercise of the powers of a super-Legislature—not the per- 
gy of the constitutional function of judicial review.” 264 
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the corner. “Do-nothingism” was repudiated four years ago. 
It has been repudiated with increasing intensity twice since 
then. 

The third course of action that is possible is the sug- 
gestion of action by way of constitutional amendment. No 
particular amendment has as yet, so far as I know, received 
the support of more than a handful of men in or out of the 
Congress. Various types have been suggested. Among them 
is the device, suggested by the Senator from Montana, still 
lacking in details, which would permit the Congress by a 
two-thirds vote to override particular decisions of the Su- 
preme Court holding acts of Congress invalid. 

This proposition has many weaknesses. The most ob- 
vious of these is that it would offer no solution to the prob- 
iems of the various states whose legislative programs have 
been so often upset by the Court. Such an amendment does 
not make it possible for states to pass minimum wage acts, 
for states to provide for social security, for states to encour- 
age collective bargaining. The relief it offers is illusory. 

But, more than this, such an amendment would give 
the Congress the right to override the specific guarantees of 
the Constitution. The Senator from Montana has recog- 
nized this by already suggesting that the Bill of Rights should 
be omitted from its application. But there are other specific 
guarantees in the Constitution equally vital, equally dear to 
the liberties of the citizen. Are these to be so cavalierly over- 
ridden? In other words, such an amendment would com- 
pletely and finally obliterate the constitutional amendment 
machinery and give the Congress the arbitrary power to make 
all amendments without regard to the Constitution itself, 
without any reference to the states. 

But the objections that I see to attacking this problem 
through constitutional amendment strike far deeper than this. 
First there is the time lag of constitutional amendment. Years 
of agitation preceded the passage and ratification of such 
amendments as those granting woman suffrage, granting the 
power to the national government to lay an income tax, pro- 
scribing the manufacture, sale and transportation of intoxi- 
cating liquors and, in turn, the amendment that repealed 
that. Twenty years have now elapsed since the Supreme 
Court first denied the national government the power to 
deal with child labor. Despite the fact that the Congress on 
three separate occasions by overwhelming majorities endorsed 
the principle of child labor regulation, thirteen years have 
now passed and the requisite number of states is still lacking. 
Shall we say to the woman worker in industry, to the farmer, 
to the consumer, to the employee—wait these many more 
years before we can restore to you the liberties and the 
rights to the pursuit of your happiness of which the Court 
has deprived you? 

But for other reasons also, the dictates of wise states- 
manship urge attack. upon this problem otherwise than 
through constitutional amendment. It is not difficult to see 
ahead that serious problems confront the nation in the next 
few years. There is the threat of war abroad; there is the 
threat to industrial peace at home. There are all the manifold 
and difficult problems of harnessing this new recovery so that 
it will not destroy us, of fashioning it to be our servant and 


not our master. These problems must in the next few years 
engage the attention and energy of the nation. One might 
well ask whether it is wise statesmanship to divert our con- 
cern from these impending and mighty concrete issues in 
order to plunge the nation over a period of at least four 
years into the throes of a bitter and heated constitutional 
debate. One might well ask whether it is wise statesmanship 
to prolong for another four or six, or eight years, the partisan 
bickerings, the charges and countercharges of last June to 
November. It is the essence of the survival of democratic 
government that it must be able to handle its problems ex- 
peditiously and definitively. And democratic government, we 
all agree, must survive. 

Wise statesmanship, it seems to me, suggests termination 
of the issue after a reasonable period of time for debate upon 
the problem and a conclusion after that time either to find 
a solution or to decide that there shall be no solution. We 
dare not repeat the mistake of Buchanan—to let the nation, 
as he said, after the Dred Scott decision, falter and fumble 
too long for its destiny. We must, if we can, find a way to 
do otherwise. 


The President suggests the way to do otherwise. His pro- 
posal recognizes that the issue is not one of the Constitution, 
but an issue of men whose interpretations of that document 
makes it a straitjacket upon our national life. 


The proposal cannot be attacked upon the ground that 
it is not within the powers conferred to the Congress and the 
President by the Constitution. It cannot be attacked upon 
the ground that it breaks faith with the Democratic plat- 
form. It is, however, attacked upon the ground that the pro- 
posal seeks to subvert the independence of the judiciary. That 
attack is equally false. 


What the proposal seeks to do is to restore the origi- 
nally intended balance between the legislative, the executive 
and the judiciary—the balance that has been subtly and in- 
creasingly upset within the last thirty-five years as a ma- 
jority of the Court assumed more and more the right to pass 
upon the wisdom of legislation.‘* The Constitution spe- 
cifically gave the President and the Congress the means to 
restore that balance, a means which in no way makes judges 
subservient to their will or to the will of any individual, 
but a means to recreate a court conscious of its function and 
of its part in our national life. The fathers of the Constitution 
granted this means; with their great foresight they envisaged 
that there might be a need for its exercise. That need is now 
here. 





18 Compare the statement of Mr. Justice Stone in the Agricul- 
tural Adjustment Case: “Courts are not the enly agency of govern- 
ment that must be assumed to have capacity to govern. Congress 
and the courts both unhappily may falter or be mistaken in the 
performance of their constitutional duty. But interpretation of our 
great charter of government which procecds on any assumption that 
the responsibility for the preservation of our institutions is the 
exclusive concern of any one of the three branches of government, 
or that it alone can save them from destruction is far more likely, 
in the long run, ‘to obliterate the constituent members’ of ‘an inde- 
structible union of indestructible states’ than the frank recognition 
that language, even of a constitution, may mean what it says: that 
the power to tax and spend includes the power to relieve a nation- 
wide economic maladjustment by conditional gifts of money.” 
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“Never Too Old to Learn” 


AN AUTHORITATIVE REPORT ON SCIENTIFIC EXPERIMENTS"? 
By IRVING LORGE, Ph.D., Institute of Educational Research, Teachers College, Columbia University 
Before the American Association of University Women, Savannah, Georgia, Mar. 16, 1937 


of an obvious fact—a fact, however obvious, which 

acts as a source for two important streams of activity, 
the adult education movement in general and the growing 
public concern with such issues as the Supreme Court, Social 
Security and Railroad Retirement. Both streams of activity 
have their common origin in the aging population of the 
United States. In the last one hundred years the median age 
of the people in the United States increased from 17.2 years 
in 1830 to 26.4 in 1930. 

Since the population is growing older, formal schooling 
must last for a longer life span or must be supplemented. 
Many of us were graduated five, ten or even twenty or more 
years ago, from schools that gave us skills for meeting the 
world, knowledge of the facts in the world, and attitudes 
toward the world that were all right for the times. Of course, 
I do not have to tell you times have changed. Stephen Lea- 
cock’s statement that “An education, when it is all written 
out on foolscap, covers nearly ten sheets” might have added 
“ef which five are now useless.” Electricity, automobiles, 
radios, washing-machines and frigidaires, booms and depres- 
sions, labor and capital, farm and industry have not only 
changed, but have brought about changes in the relationships 
» of people among other people, things, skills, attitudes, interests 
" and facts. 

Of course, in the past, formal schooling always had to 
be supplemented. When women went into teaching, into 
business or into home-making, they had to learn how to get 
along in the community, how to make a living, how to rear 
a family, how to adjust to a rapidly changing world of 
inventions, ideas, attitudes and facts. Even though they no 
longer were attending school as students, education could 
not then stop for them. Today, more than ever before, it 
cannot stop. [t is not necessary to conceive of education mere- 
ly as the instruction one gets in schools. Educations are given 
in that larger school not bound by walls, “The School of 
Experience.” In that school one had to learn many things 
that were necessary for adjustment to our modern world, 
but such education was not at all times the most efficient. 
You may have learned how to use a typewriter by the “hunt 
and peck” method because you needed the skill ; you may have 
found out about the place of women in industry because you 
were buffeted from job to job. Informations of skills thus 
acquired, served you well; but, in the range of skills that 
must be developed in a modern business, in a_ scientific 
laboratory or in a schoolroom, and in the special knowledges 
that- must be learned about labor and capital, fascism and 


: VERYBODY does grow older. This is a simplification 





' Acknowledgment is hereby made of the services rendered by 
the personnel furnished by the Works Division, Emergency Relief 
Bureau of New York City on Project 89 FB—125 X. 

2 This study is part of a larger study of Interests, Attitudes 
and Motives supported in part by a grant from the Columbia Uni- 
wersity Council for Research in the Social Sciences. 


democracy, or women and employment, and in the special 
attitudes that must be developed with reference to surrealism, 
modern music or the new poetry, expert guidance might be 
of considerable help. It is sometimes more efficient to get 
information or training or guidance from a recognized expert 
than it is to hope that these additions to intellectual stature 
will come through “The School of Experience.” 

Unfortunately there is something in the American tradi- 
tion which has allowed us to believe that schooling takes place 
only between the ages of 5 and 14, or 5 and 20, and then 
ceases, perhaps forever. This may not be as true for you as 
it is for the general population. There is no doubt that some 
of us are afraid to appear ignorant in the eyes of our children 
or of that younger generation. We do not like to admit to 
either ourselves or to them that we again must go to school 
to learn. In fact, we use all sorts of excuses to avoid going to 
school, or to avoid learning from experts. You know the off- 
hand but conventional excuses, “Oh, no, I haven’t the time,” 
“IT am not interested,” or “I am too old for that type of 
thing.” 

Such adult resistance to learning is militant ignorance. 
People are never too old to learn. At Teachers College in 
Columbia University a few years ago, I had a large group 
of individuals who were made available by relief authorities 
for psychological experiments. They were people who were 
being paid about $20 a week to take part in experiments that 
I had planned about the way adults learn. One of my first 
learning problems was to find something that my group 
would not know anything at all about, that might be useful 
for them to learn and would give me some idea as to how 
adults learned. I remember making the announcement one 
day to this group of 120 individuals that I had decided that 
they should learn Russian, Russian being a language that none 
of them knew, that was logical and meaningful and that 
might, by some stretch of the imagination, be helpful to them 
in later life. Immediately after that announcement many of 
the older members of the group came to me and said, “I am 
too old to learn,” or “I don’t think I am interested in learn- 
ing Russian,” or “I don’t like languages."—in other words, 
the same kind of excuses that many adults have offered for 
not learning. | told them then that they had to learn. that they 
had to take the experiment because they were being paid 
for it. Now I did not do this simply because I was a hard 
taskmaster, but rather because other experiments show that 
people many times say that they cannot or will not do some- 
thing because they have never experienced it. 


It might be interesting for me to go off on a tangent 
and describe one of these experiments to you. About four 
years ago a group of people, who never handled a snake, were 
required to learn to handle a snake. I asked them what they 
thought of the idea, and they were quite resentful ; but, when 
I reached into the cage and brought out a harmless garter 
snake and handed it to each individual, they held on to it, 
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and after a little while they got used to handling it; and 
finally, by the end of the experiment, they not only got 
used to handling it but rather liked the idea. | interpreted 
that experiment at the time as an indication that people dis- 
liked doing things that they had not done before, but that, 
when brought face to face with the situation of having to do 
something, they could learn not only to do it but also learn 
to like to do it. 

The same thing happened in the Russian experiment. 
The very people who complained most bitterly about having 
to learn Russian because they were too old or because they 
were not interested, learned Russian. As a matter of fact, 
they learned as much Russian in two months as is ordinarily 
taught at Columbia University in two college semesters. 
People over 40 learned almost as well as my younger group. 

In other words, if there is one bit of advice that I can 
give you now, it is that we are never too old to learn. The 
psychologist is a person who works in the laboratory with 
situations and things that sometimes seem a little unreal. For 
instance, the psychologist, interested in finding out how older 
people learn, may get people to write with the left hand 
instead of the right hand, which is not very useful unless you 
lose your right hand or are temporarily incapacitated ; never- 
theless, it is a type of learning which gives us an idea as 
to how people learn writing and other skills. Back in 1926, 
Dr. Thorndike hired a group of people of different ages to 
learn to write with the left hand. Eight adults who had 
always written with the right hand undertook to write with 
the left. At the end of less than 16 hours of practice the 
improvement in left handed writing in these adults was much 
greater than the improvement that school children make in 
right hand writing in over two years. And school children, 
you know, practice penmanship for more than fifty hours a 
year. In other words, in 16 hours, this group of adults made 
more than six times the gain of a group of school children. 


The results from these experiments in the learning of 
Russian and of left-handed writing were supplemented by ex- 
periments in learning Esperanto (an artificial language), in 
solving puzzles, in learning stenography, and in learning 
tacts of biography. In general, both young and old, adults 
learn in all these experiments. The difference between the 
amount learned at age 22 and at age 40 is relatively incon- 
sequential. The learning of the features of an electric stove, 
a novel coffee-maker, a new filing system, or any kind of 
skill will probably show similar results. Gains of skill or 
information and the like are probably made by equally able 
persons of differing ages. 

In order to determine the relative improvement in school 
subjects as a function of age, Dr. Thorndike made a study 
of evening high school pupils in New York City to see what 
improvement they made in a term. He found that those 
students who were 30 years of age cr over gained decidedly 
more than those aged 14 to 16. The amount of information 
acquired in various school subjects in one semester of instruc- 
tion and study was greater for the 30 year old group than 
for the 14 to 16 year old group. As a matter of fact the 
group 30 years or over gained a little bit more than those 
aged 17 to 19, about as much as those aged 25 to 29, and a 
little less than those aged 20 to 24. Taking the amount of 
improvement made in a term by those aged 20 to 24 as a 
standard of reference and calling it 100 per cent, the relative 
gains for the various age groups is approximately: 





59 per cent for age 14-16 

85 per cent for age 17-19 

of course 100 per cent for age 20-24 
89 per cent for age 25-29 

87 per cent for age 30 and over 


It is important to note that this evidence about learning 
refers to the amount of gain per unit time. In other words 
it is not so much an ability measure as a rate measure. 

In general nobody under 45 years of age should ever 
restrain himself from trying to learn anything because of 
fear that he is too old to learn; nor should he use that fear 
as an excuse for not learning anything he ought to learn. If 
he fails in learning, inability due directly to age will very 
rarely, if ever, be the reason. All of our work with the learn- 
ing of adults shows us that they learn much less than they 
might, partly because they underestimate their power of 
learning and partly because they fear unpleasant attention 
and humorous comment; and also I think it might be said 
that adults learn less than they might because they do not 
care enough about learning. You may note that I| have said 
that nobody under 45 years of age should restrain himself 
from trying to learn anything because of a fear that he is too 
old to learn it. 

I remember once making a reference to the learning rates 
of older people. At the time a charming elderly person rose 
and said, “But my mind isn’t as good as it once was.” You 
see she was still trying to find an excuse for not learning. 
Recently I was able to prove to her satisfaction, as well 


as my own, that the mind does not deteriorate with age. I © 
conducted experiments on intelligence. You know that the ~ 
psychologist has in the last 25 years developed tests of intel- — 
ligence of which you may have taken one at some time or — 
another. It is of interest that there are two general types © 
of intelligence tests: one is given without a time limit at — 
all. A person may take as little or as much time as he needs — 


to finish it. Such a test is called a power test of intelligence 


because it measures the sheer power to deal with intellectual © 
things. There is another kind of test which is very carefully — 


timed. It allows you five minutes to do this, then 3 minutes 
to do that, then 30 seconds to do something else. Such a timed 
test is called a speed test of intelligence. Now what I did was 
to get together three groups who were equally able in power 
intelligence. These three groups varied in age. The youngest 
group ranged in age from 20 to 25 years; the middie group 
from 2714 to 37% years; and the oldest group from 40 to 
more than 70 years. They were equal in the power to deal 
with intellectual tasks. Then we measured them with speed 
tests of intelligence, and, lo and Behold, we found that the 
youngest group got a better score than the older group. As 
a matter of fact, on one of the tests the scores were 150 for 
the young, 142 for the middle, and 129 for the old group. 
In another test the scores were 44, 39 and 33. Now it is the 
speed test that has been used principally to measure intelli- 
gence, and good psychologists have made an unfortunate mis- 
take in thinking because there were differences in these speed 
test scores in favor of the young, that intellectual ability 
declines with age. This is not true. As a matter of fact, a 
correction corresponding to the penalty that age lays on 
speed of reaction in speed tests was computed and applied 
to the results of the two principal experimentalists in the 
field of mental decline. The result was very interesting. In- 
stead of a curve of decline, the corrected new scores show a 
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plateau from ages 16 to 21 throughout the entire age range 
of their data. In the main it might be said that the generaliza- 
tion that mental decline is a concomitant of age is at the 
least exaggerated. The adult need not feel that his mental 
ability to cope with life’s problems deteriorates as he grows 
older. As a matter of fact, there is a probability that his 
growth in wisdom in dealing with people and situations will 
stand him in better stead than that raw intellectual ability 
did at age 20. An older person may be certain that nothing 
has happened to him which would detract from his ability 
to handle intellectual problems as well as he was able to 
handle them in his later youth. 

How then do we account for this difference in score? 
Certair. physiological changes do occur as people grow older. 
Through the foresight of Sir Francis Galton data has been 
collected concerning various characters in adults. Among the 
characters are functions of strength such as pull and grip, 
or reaction time such as swiftness of blow, and of sensory 
acuity such as vision and hearing. Through the painstaking 
work of Dr. Henry A. Ruger and his co-workers, the data 
collected by Galton have been made available for the general 
public. A general decline was found in all of these functions 
as a consequence of age after each function had reached its 
prime. For functions of strength maximum efficiency was 
discovered at or about age 24 to 25 with an accelerated 
decline with advancing age. For sensory acuity prime occurs 
earlier. Vision is most efficient at or near 19 or 20, hearing 
sometime between the ages 10 and 15. After prime is reached, 
decline continues throughout life. 


In other words, as we grow older, certain physiological 
changes do take place in all of us. The most important 
physiological change from the point of view of learning is 
the change in the speed with which we act. You know that, 
if two equally able persons of different ages were to stop 
an automobile moving at a fairly rapid rate of speed, it would 
require of the older person a greater distance to stop the car. 
The reason for this is primarily due to the fact that his re- 
action time is slower. The psychologist and the physiologist 
measure reaction time in their laboratories by asking a per- 
son to press a button as soon as he sees a light. These buttons 
are connected with a special kind of clock which measures 
in thousandths of seconds the time between which the ex- 
perimenter gives the signal and the subject presses the button. 
All of our results show that the older a person becomes, 
the longer it will take him to make this simple reaction. 
Now, of course, the results with complicated or complex 
reactions show the same general story—that the older the 
person becomes, the longer it will take him to make complex 
reactions. If any single change in man were to be held ac- 
countable for differences in learning rate, it would be the 
factor of the change in physiological speed. Learning to write 
with the left hand, learning to read and write Russian, learn- 
ing to operate a typewriter involve literally tens of thousands 
of reactions, and, if an older person takes a little longer 
for each individual reaction, it is not at all surprising that he 
should take longer to finish a given unit of work, and that 
the time required to finish any unit of work will increase 
slightly as he grows older. 

As a matter of fact, Dr. Thorndike estimates that the 
impairment in the rate of learning is equal to about 1 per 
cent of peak performance per year from age 25 on. That 
is, a person loses approximately 1 per cent of his learning 


rate at age, let us say, 20, for every year thereafter. Up to 
now I have stressed the fact that we are never too old to 
learn. | now wish to emphasize that our attitude toward 
learning should be in line with what we know about how 
older people learn. If we are trying to learn something at 
an older age, we should be prepared to take a little longer 
to do it in. We should not expect to progress at the same 
rate as we did when we were about 20 years of age. I know 
that I myself take a little longer to finish a novel than I 
did when I was in college. I note this change in myself al- 
though I am but 10 years away from my college graduation. 
You who are older will note the same thing. Where nor- 
mally I allowed myself an hour to read 100 pages, I now 
give myself an hour and a quarter. I think I read as well 
and get as much information from the printed page as I once 
was able to, but I allow myself a little bit more time. I 
think it would be shrewd of you to give yourself a chance to 
do this in learning anything. 

There is still a third experiment that I would like to 
describe to you. With the group of relief workers who par- 
ticipated in the intelligence test experiment, we conducted 
another of those typical psychological experiments—some- 
thing that wasn’t particularly useful for anybody to learn. 
We had people practicing for 160 trials on code substitu- 
tions. You know the type of substitution in which for the 
letter n you write the letter a, and for the letter d you write 
the letter r, etc. And at the same time we had them learn 
to read material which was printed as it would appear if 
you looked at it in a mirror—backwards printing—and we 
had 3 groups of people learn each of these psychological 
tasks. The 3 groups were aged 20 to 25, 271% to 37% 
and from 40 to over 70 years of age. All three groups 
learned. At the end of 160 practice periods, they could read 
backwards and they could substitute code. There was not 
anybody who was in doubt about it at all. I then gave these 
three groups a new psychological task which was made up 
of the two that had already been learned. In other words, 
they had to code material which was printed backwards— 
and here for the first time we noticed some very significant 
differences between old and young learning. The young 
group on this new task improved at three times the rate in 
the original learning; the middle group at approximately 
two times the rate in the original learning; and the older 
group at but 5/6 times the original learning rate. In other 
words, because of the short time allowed for making adjust- 
ment, the older people were penalized by not being allowed 
to make the adjustments in the short time given them. This 
“confusion,” as we term it, can easily be corrected in two 
ways: 

(1) by telling adults not to expect to integrate or put 
together two tasks in approximately the same time 
as they once were able to, and 

(2) to tell teachers of adults not to proceed at too 
rapid a rate. 

In all other respects so far, adults do learn and learn better 
than children age 14 to 16 years of age. 

There is no evidence whatever that adults cannot learn; 
all the evidence indicates that they can learn. Able indi- 
viduals will be able to learn material of the same order of 
difficulty as their intellectual peers at or near age 20. It 
may take them a little longer to learn, but certainly nothing 
has happened to their intellectual ability which would pre- 
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vent them from learning at all. If any change has occurred, 
it would be a change in the habits, ideas and tendencies about 
learning which would interfere in making new adjustments. 
Fortunately we have been able to continue some experi- 
ments on attitudes, and interests in reference to attitudes. 
We gave a very elaborate battery of attitude tests to a large 
group of individuals. In that group of attitude tests we 
examined a person’s tendencies about Communism, Patriot- 
ism, Criminals, Negroes, Reality of God, Birth Control, the 
Constitution, Chinese, Germans, Sunday Observance, Cen- 
sorship, the Bible, Capital Punishment, War and Evolu- 
tion. After these tests had been given, we waited for two 
weeks and gave an alternate form of the same attitude scale 
to each member of the group. We then computed the amount 
of relationship that existed between the attitude expressed 
in the one test and the attitude expressed on the second test. 
Using one standard technique of grouping, we made up two 
groups of individuals of equal power intelligence; one group 
ranging in age from 20 to 25, the other group being over 
40 years of age. The results were significant in showing 
that the younger group were less stable in their attitude 
judgments than the older group. The interpretation is con- 
firmed by other analyses that the attitudes of older adults 
are probably much more firmly fixed than those of equally 
intelligent young adults under similar circumstances. I think 
it is a good thing to know that this is so. Perhaps it will 
make us a little bit more sympathetic with people younger 
than ourselves when we note significant changes in their 
attitudes to things about us. It may also make us more sym- 
pathetic with people older than ourselves if we note that 
they are not quite as resilient or susceptible to change as we 
wish them to be. 

While an attitude represents a person’s reaction to a 
given subject, it may also be significant to find out what the 
range of attitudes or interests is. As a matter of fact, in- 
terests may be considered under three aspects: breadth, depth 
and intensity. By breadth of interests we would refer to the 
number of areas, intellectual, physical, political and the 
like, in which an adult is interested; by depth, the ramifica- 
tions within any one area—in the political fields, for instance, 
interest in the place of women in industry, child labor and 
the like; and by intensity, the zeal with which any interest 
is followed. This is tantamount to looking upon the interests 
of any person as a volume with three dimensions. Dr. Thorn- 
dike has considered interest such a volume. In his experi- 
mental work he posited the question, “Does the volume of 


interest shift as one approaches older age?” He sent ques- 
tionnaires to people of all sorts to find out the number of 
fields in which they were interested, how deeply they were 
interested, how zealously they followed any field, and dis- 
covered that in general the volume of interests does not 
shift materially as people grow older. The interests were 
rated for the degree of liking at ages 16 to 19, 20 to 29, 
30 to 39, 40 to 49, 50 to 59, and 60 to 69. In general 
the average of all the shifts from age 20 to 29 to 50 to 59, 
or from 20 to 29 to age 40 to 49, is equal to zero. The in- 
tensity of liking for various activities does not change mate- 
rially as people grow older. Of course a certain number of 
interests become less intense, especially those concerned with 
physical activity. But under no circumstances do these retro- 
spective reports of older people indicate that there is a sig- 
nificant deterioration or lessening of those interests upon 
which adult education depends. The interests most needed to 
support adult education, such as interests in facts, in current 
events, in people, in travel, do not decline or shrivel up or 
narrow or pass away. The adult educator may be certain 
that in this stable core of intellectual interests he has the 
motivating power essential for the success of the movement. 

I would like to emphasize one more point. While most 
of the data I have reported represent the average of adults 
in given age ranges, they do not take account of the fact 
that large individual differences exist on every age level. 
It is well known, for instance, that there are people at 50 
who are as rapid in their reaction time as the average of 
people at 20. In general all of these average results must 
be considered as merely indications of the tendencies in the 
population as a whole. Large individual differences do exist. 
Adjustment must be made to and for these individual dif- 
ferences by teachers. 

If adult education is to emerge from the level of en- 
thusiastic zeal, it must learn to use such facts about the 
adult as are available now, and it certainly must encourage 
the development of further studies leading to more and 
more useful facts concerning the adult. It is regrettable 
that the description that we can give of an adult in general 
is still very sketchy. It need not, however, continue to be 
such. It is the hope that a decade hence will find us better 
acquainted with the general and special psychology of the 
adult, and more important, that the adult educator will use 
his special information about the adult in order to improve 
his instructional techniques for the ultimate adjustment of 
adults to the problem of growing older. 


Your City and You 


IN OUR NATIONAL LIFE 
By C. A. DYKSTRA, City Manager of Cincinnati, President-elect, University of Wisconsin 
At Council of State Governments, Washington, D. C., Jan. 22, 1937 


fact I bring you all of them—3,165, the count of 
Uncle Sam himself. Five of these mean home to 
more than fourteen million souls. Half the nation’s popula- 
tion lives either in or in the shadow of cities of 100,000 or 


(Ft ne 3 I bring you the American City; in 


over. Since 1790 this urban family has grown to more than 
300 times the number that President Washington counted, 
while the rural folk have increased less than 15 times. In 
1870, 52.8 per cent of American workers were gainfully em- 
ploved in agriculture; by 1930 this percentage had dropped to 
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21.3. It should be apparent, then, that our straggling rural 
frontier settlement has come to be a full grown urban indus- 
trial society. Moreover, it did this within one century, not 
slowly and with gradual accommodation as did the urban 
centers of Western Europe. 

This is the great revolution of the United States, a vital 
change in the way of living and in the making of a living; 
1 changed character in our national life. Contemplate one 
more fact-—forty per cent of the American people live in 96 
metropolitan centers which occupy slightly more than one 
per cent of the land area of the nation. In these centers is 
the workshop of the nation. In the 155 counties which con- 
tain the larger industrial cities, we find 74 per cent of ali 
industrial wage workers and 80 per cent of all the salaried 
workers and employes of the nation. Seventy-nine per cent 
of all wages and 83 per cent of all salaries are paid in these 
centers—centers in which the value of the goods produced 
is 79 per cent of the country’s total. 

I bring you, too, a majority of our people, living elbow 
to elbow under every conceivable way of life—some in 
luxury, some in comfort, and millions in poverty and misery. 
Behind the bold and sometimes beautiful front which many 
cities boast are the shambles and the slums, the smoke, the 
grime, the din, the crowds, the workers, and the children. 
Here, too, are the latest immigrants, the thousands of re- 
cently migrated negroes, the homeless, the drifters, the job- 
less, and the derelicts. Here is the melting pot of races and 
cultures. Below the surface of the city are the sewers, water 
and gas mains, light and telephone lines, the basements, tun- 
nels and subways where so many live, work, and move. 

In the cities, too, it should be remembered, we find 
centered the cultural activities of the nation. Here are the 
universities, the concert halls, the theatres, the libraries, 
museums, radio stations, hospitals, clinics, publishing houses, 
religious and welfare organizations—the paraphernalia of 
modern civilized living. From the cities radiate the influences 
which affect every nook and corner of the nation. 


And yet, broadly speaking, the city as city and its peo- 
ple as people, until the 1930’s, have been the forgotten item 
in the nation’s inventory. Even the Census Bureau, in the 
face of the rise of the city to a place of major significance 
in our national life, tells us less about the facts of city life 
and the city’s people, relatively, than it did forty years ago. 
Government is pretty thorough in its reporting on rural 
life, on the numbers and the problems of farm animals, on 
business conditions and foreign trade, on mines, forests, 
oil, and a host of other things, but for those who wish 
reliable information and guidance on urbanism there is no- 
where to turn for adequate data upon which to base a 
serious study. To mention but one item, and that the most 
important problem which our cities face, we have as yet, 
with all the facilities for reporting which the Federal Gov- 
ernment has, no sound statistics on unemployment anywhere 
available. The Department of Agriculture knows all about 
rural life in the United States. The states have their agricul- 
tural departments, their agricultural colleges and experiment 
stations, plus a corps of county agents covering the entire 
country. Where is the department, or bureau, or even di- 
vision or section, in the Federal or in any state government 
which systematically or even casually undertakes to study the 
daily problems which face the cities and the people who live 


in them? Where is there being developed a policy or a pro- 
gram which thinks in terms of cities on a national scale? 
It is time, then, to establish in Washington, as a beginning, 
a division of urban information as a clearing house for cities 
which want to know something about themselves in relation 
to their neighbors. It is shocking that we know so little about 
urban life and that it is impossible to find out much about 
it in any one place for any one time on any comparable 
base. This is true even of financial statistics, except for our 
largest cities. 

I bring you, then, just the briefest sketch of a few of 
the problems of our cities. Fundamental is the fact that mil- 
lions who make up these teeming populations have such low 
incomes, and because of the technological development of our 
industries, live in such precarious insecurity in so far as their 
jobs are concerned that life is a long drawn-out nightmare. 
Working today, idle tomorrow, hungry next week, and home- 
less next month—how can such citizens be the backbone of a 
free society! In the long run the stability of the nation itself 
depends upon a solution of this fundamental problem—one 
known somewhat to our rural people but aggravated and 
intensified many times in our cities because these city folk 
are removed completely from any means of primary sub- 
sistence. Linked closely with the fact of insecurity is the 
specter of the slum and the gaunt picture of bad housing and 
ill health. Millions of families live in rabbit warrens which 
induce delinquency and destroy family life. It will take a 
generation to remedy this condition even with a program of 
rehousing larger and more significant than anyone as yet has 
been bold enough to suggest. The need is here for a national 
housing policy. The call is out for an intelligent planning 
of our urban industrial life so that we may find a balance 
and a harmony which will guarantee minimum decency and 
dignity to this large segment of our people. 

Coupled with the social and economic problems which 
we face are fiscal and governmental difficulties of grave im- 
portance. The most elementary public services essential to 
congested urban life have been threatened and weakened 
time and again in recent years by an archaic and impossible 
taxing system. Our governing units on the Federal, state, 
and local levels have vied with each other to tap the possible 
sources of public revenues. In this contest the cities have come 
out third best. They have no inherent taxing powers, but by 
and large are the great reservoirs of taxable wealth. Left for 
the most part with a revenue system based on the general 
property tax, faced with tax delinquencies, unable to borrow, 
and compelled to buy with cash, cities have found themselves 
utterly unable to carry the burden of their services, their 
debt, and their relief. By state action property appraisals 
and assessments were lowered and tax limitations were en- 
acted. Special taxes on gasoline and liquor, and general sales 
taxes have been laid on a state-wide basis and distributed 
by the state upon theories utterly incomprehensible to the 
city folk who paid the bills. Federal taxes in innumerable 
variety were laid to preempt new sources of city income. For- 
tunately the Federal program assumed the relief burden of 
the cities for a time—but the debt and operating expenses re- 
mained a local charge. Here is a challenge that must be met 
—the revising of our national revenue system from top to 
bottom. This is a cooperative enterprise which all of us 
must undertake now, immediately. The havec created by our 
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conflicting, overlapping, and contradictory tax policies both 
in urban life and in our industrial system must come to an 
end. 


Cities are still the creatures but not the wards of the 
state. They find themselves today with the same organic 
structure and with approximately the same powers of local 
government which were given them by frontier legislatures 
when there was no urban center with as many as 25,000 
souls. The creation of new units of authority by state legis- 
latures in local areas have given us overlapping and dupli- 
cating tax authorities and power groups. In one single metro- 
politan community these run to more than two hundred and 
seventy. What we need from our states is a simplification of 
this crazy establishment and a grant of authority commensu- 
rate with the duties and responsibilities of modern life. 


The urban community overflows county lines and state 


boundaries, and, in several cases, cuts straight across the 
international line. Twenty-two of our ninety-six metropoli- 
tan districts, containing more than one-fifth of our total 
population, straddle state lines and answer to two or even 
three state governments. This fact—a vital fact in our in- 
dustrial, economic, and public life, is utterly disregarded by 
the existing machinery of the states and by the Federal Gov- 
ernment. Our constitutional system forces these cities to work 
through state establishments which singly and collectively 
have been completely inadequate in dealing with urban prob- 
lems. The new relation which cities have entered into with 
the Federal Government since 1931 gives some hope of an 
understanding of these difficulties and eventually may point 
the way to a solution. 

Short-circuiting of the state unit by the larger cities 
has been absolutely essential to the very life of our urban 
people during the depression, because the states refused to 
act month after month and year after year. In many cases 
where state action was finally taken, the result was adverse 
to the interest of the cities. In the eyes of many municipal 
authorities the states as states have thus been committing po- 
litical suicide. It would seem, therefore, that two courses 
are open to the sovereign states in their relation to our 


larger cities at least. They must recognize the urban problem 
and deal with it adequately, or they must release the cities 
from the state obstruction and allow the building up of a 
new federal-city device which will represent a realistic ap- 
proach to the solution of the urban dilemma. Cities can no 
longer be the pawns in the game of state politics and revenue 
collecting—the place where the money and the jobs may 
be had. Cities are a vital force in American life, our major 
material and human resource, and they deserve to be treated 
as grown-ups, not as children. This Council of State Govern- 
ments can do no more constructive thing than to study this 
city problem and point the way to an intelligent treatment 
of these great urban societies. 

Meanwhile, and until new political and administrative 
devices can be invented, and because after all we are a na- 
tion, there seems to be no question but that cities must rely 
on the national government and on national policies for help. 
Assistance in finances and services are indicated for an in- 
definite future. The general program of grants-in-aid long 
followed by European states will doubtless become part and 
parcel of the American way of life, for urban life will seek 
a national pattern. Industry, business, transport, and com- 
munications are built on a national scale. American life, and 
surely urban life, cannot escape this same nationalization. 
It is but a truism to suggest that political patterns follow 
social and economic organization. New wine cannot remain 
in old containers with safety. 

We stand, then, on the brink of new public relationships 
—local, state, and national. Not to recognize this is to be 
blind to the facts. The American city asks tonight to be 
admitted into a new partnership—it asks to be understood. 
It wants recognition of its problems as it shares its wealth 
with the state and the nation. It has come of age and it recog- 
nizes its maturity. It wants no advantage over agriculture; 
it asks only parity and understanding. It seeks the chance to 
help itself, to handle its own responsibilities. These things 
it cannot do unless the states and the Federal Government 
will recognize its difficulties and cooperate generously in their 
solution. Gentlemen, I bring you the American city and I 
leave with you its challenge. 


Our Declining Population 


By GEORGE W. KOSMAK, M.D., Editor, American Journal of Obstetrics and Gynecology 
Over WABC, Mar. 17, 1937 


HE growth of nations has been measured customarily 

by a number of closely related factors. An increase in 

the wealth of a nation is believed to go hand in hand 
with the increased productive capacity of its inhabitants, but 
this depends primarily on an increase in their numbers. One 
of the most outstanding examples of such growth has been 
shown by the United States. Its population in a compara- 
tively short space of time has grown by leaps and bounds and 
especially since the middle of the last century, when emi- 
grants from the crowded countries of Europe came to these 
shores in large numbers and then rapidly spread westward. 
There was an abundance of virgin land and other natural 
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resources. At first agriculture dominated the picture, then 
came lumbering and mining, and the development of means 
of transportation. But life in general among these early set- 
tlers was more or less simple and large families the rule. 
Then followed the highly organized industrial development 
of our seaboard states, the machine became a rival to the 
plow. The drift of people to cities built the latter to large 
proportions. Our population kept on growing, but in time its 
growth was checked by the diminution in the size of families 
as well as by the decline in the number of emigrants. How- 
ever, the country was prosperous, dense centers of popula- 
tion developed in our large and growing cities, the nation 
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was in a self-satisfied mood and only a few interested ob- 
servers seemed to be aware of the declining natural increase 
which began to manifest itself in the midst of plenty and 
prosperity. 

A hundred years or more ago, a Dutch economist, 
Malthus, developed the theory that over-population would 
result in a diminishing food supply, that people would not in 
time have enough to eat. But nothing like that has hap- 
pened to us and there seems to be no lack of the necessities 
or even the luxuries of life. We, in the United States, are 
supporting today about ninety persons, probably less, per 
productive square mile of land as compared with some 200 
in France, and yet, the latter country does not seem over- 
crowded, and, as a matter of fact, finds it possible to export 
certain food supplies. The Malthusian theory has today but 
few adherents. We have no lack of food, although difficul- 
ties may arise as to its distribution. We must admit, how- 
ever, the population decline which is going on at present 
among many civilized nations, to which our own affords no 
exception. Reports come from many states in the Union 
of steadily diminishing birth rates. An example of what is 
happening around us is well shown by some recent vital 
statistics of New York State. Last December the number 
of births lacked 200 to balance the loss of population through 
death; in January the excess of deaths over births was more 
than 1000. Of course this decrease is small numerically but 
add these figures to those of other states and the total assumes 
serious proportions. 

A survey of the so-called Western nations shows that 
among them there is an almost universal and similar popu- 
lation decline. England, France, Germany, Italy, as well 
as the United States have experienced during recent years 
a constantly diminishing birth rate; in fact, that of native 
Americans in our larger cities, is the lowest in the world. 
And even our children of foreign parentage are getting less 
in number with each generation. For example, there oc- 
curred in the United States, as near as can be estimated, 
over 256,000 fewer births in 1935 than in 1926. Another 
fact of interest is that in 34 states of the Union in which 
a careful analysis was possible, the birth rate and the death 
rate approached each other so closely in 1936 that there 
remained a rate of natural increase of only 5 per thousand. 
In one year the birth rate fell by almost 2 per cent and 
the death rate increased over 5 per cent. And this has 
been going on for some time, so that within a few years 
our population will be stationary and then it will actually 
begin to decline. While improved hygiene and medical care 
has extended within recent years the average length of life 
to 70 years, this older group does not contribute to fertility. 
We are saving more small children and more old people 
but this is matched by the large number of deaths from 
diabetes, pneumonia, heart disease, and cancer during mid- 
dle age. 

A comparison of the age group medians in our present 
population with those of a half century ago, shows that in 
1880 it was about 21 years, whereas in 1935, it was almost 28 
years, which means that in 1880 there were as many persons of 
an age less than 21 years as there were above that figure ; while 
in 1935 that midpoint was 28 years, or about 7 years higher. 
It is evident therefore that the population of the United 
States is slowly, but persistently, growing older. The lesson 
to be drawn from it is evident—the burden of taking care 


of older people will devolve in time on the younger, for 
productive ability naturally diminishes with age; it likewise 
spells a decadence which is deleterious to society in general. 

And to what must this disturbance in our population 
balance be attributed; is it a serious matter and what can 
we do about it? Our foremost scientists and population ex- 
perts have given their best thought to the admitted facts. 
Of course we are not the only country affected, as witness 
the efforts of the rulers of certain European countries to 
stimulate the production of babies by a variety of methods. 
We need not inquire into their reasons for this desire, prob- 
ably these reasons do not apply to us. But we cannot deny 
our own need for population balance and maintenance, be- 
cause adequate growth is essential to prosperity and lack 
of growth spells eventual decline and finally decay in a 
nation as it does in a tree. It is therefore a serious matter. 
And what has brought about this condition? It is believed 
to be largely due to the lowered birth rates which result 
from late marriages, increased celibacy, voluntary reduction 
in the size of the family, and a variety of other social and 
economic reasons, some real, some assumed. 


If we know the causes, can we avert them? The causes 
evidently are widespread. Certain aspects of modern housing, 
greater leisure and desire for pleasure, the ambitions of 
parents for social and educational advantages for their chil- 
dren, the concentration of population in cities, the entrance 
of women into industry and business, the leaning towards 
comfort and independence of the individual, have all been ad- 
vanced as explanations of the small or childless family and 
possibly play a greater role than purely economic considera- 
tions. As a matter of fact the economic status of our people 
in general seems to have improved in the last century but its 
elevation evidently spells less rather than more children. I 
venture to believe, however, that the widespread knowledge 
of contraceptive procedures and the unrestrained propaganda 
for their employment has been the most influential factor in 
the problem of a dangerously diminishing birth rate. We 
seem to be approaching the time when a dwindling popula- 
tion will not longer be able to hold those portions of the 
world which have come to be looked upon as the bulwark 
of civilization. 


Another vital question to be dealt with in this connec- 
tion is what happens to people who deny themselves the 
privilege of having children. Is not their perspective on life 
and its values changed and is not their relationship to man- 
kind and to the state profoundly altered? 


It is dificult to suggest a remedy, but the first step 
should be to make the facts public, to appeal to people with 
the idea that although the world may owe them a living, 
they owe something in return and that something is the 
responsibility of parenthood. We have attempted to regulate 
fertility by artificial methods. We have succeeded to a degree, 
but at the same time we have failed to take into considera- 
tion that fertility itself likewise tends to diminish with in- 
creasing civilization. 


It seems anomalous to admit that a country with the 
almost boundless natural resources of the United States 
should be faced with the prospect of reaching its population 
limit at about the year 1980 or perhaps sooner, as is claimed 
by careful and competent observers. Immigration may change 
this status in part, but where are the future emigrants to 
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come from? Certainly not from those western European 
nations with whom we have a common cultural and racial 
background. More likely a later influx to our numbers will 
come from the now over-populated portions of Eastern 
Europe and of Asia. For if the people of China and Japan, 
India and Russia continue to maintain their present un- 
counted but undoubted numerical superiority, they will in 
all probability dominate the world as they migrate from their 
overcrowded lands. 

I have endeavored to discuss briefly the problem with 
which we are faced, of population maintenance in this coun- 
try. The admission that we are gradually declining in num- 
bers may be countered by the claim that quality should count 
for more than quantity. In other words, not more babies, 
but better babies. That may be true in a restricted sense. 
Perhaps we do not need the larger families of past genera- 
tions. However, even to maintain a proper balance we must 


have an adequate number of births, we must have numbers 
to furnish the stimulus for competition ameng individuals 
which constitutes that essential part of our existence for 
which we live and strive. Therefore we must return to a 
proper recognition of the importance of the family as the 
basis for our social existence, we must realize more fully 
what it stands for, we must acknowledge the dignity and 
responsibility of parenthood—ideas which unfortunately 
seem to be in process of abandonment in recent years. Perhaps 
we had better give less heed to birth control and more heed 
to birth release, and at the same time provide the best of 
care for our mothers and prospective mothers to make 
their task of bearing children as safe as possible, as well as 
to combat the ravages of disease by preventative as well as 
by curative measures. This is a task for all of us but it is a 
problem to be faced and to the solution of which our best 
efforts must be given. 


The Naked Question of the 
Constitutionality of the Court Proposal 


By JOHN H. CLARKE, Former Associate Justice, U. 8. Supreme Court 
Over NBC, Mar. 22, 1937 


OR a month I have steadfastly refused many requests 
fi: a public expression of my views on the President’s 

program for judiciary reform. This for the reason that 
the obvious proprieties forbid that one who has served six 
years as a member of the Supreme Court should publicly 
criticize either the contemporary decisions of that court or 
the political principles or policies of the President of the 
United States. 


However, it has become so widely asserted that the 
President’s proposal with respect to the Supreme Court is 
unconstitutional that I have concluded it to be not improper, 
but my duty as a citizen, to publicly state my views as to this 
purely legal question, the decision of which may be so fate- 
ful to our country. 


The case that is clearly stated is more than half argued, 
and therefore be it known that I yield to no man in my con- 
fidence in and estimate of the great value of the Supreme 
Court as a department of our government and that in what 
I have to say I shall not criticize in any manner either any 
of its recent decisions, or the proposals of the President, but 
shall confine myself to the naked legal question, “would a 
conditional increase of the number of judges of the Supreme 
Court by act of Congress, as recommended by the President, 
be constitutional or not?” that is the question. 


No rule of law is better established than that great 
weight must always be given by the courts to early, con- 
temporaneous construction of the Constitution by the legis- 
lative or executive departments of the government, espe- 
cially when such construction has been repeated, acted upon 
and long accepted by the country. Let. us apply this rule to 


the history of the action of Congress and of many Presidents 
with respect to our subject. 

The government under the Constitution was organized 
in April, 1789, and five months later, in September, by act 
of Congress approved by President Washington, provision 
was made for the organization of the Supreme Court, and 
the number of judges was fixed at six. This action of Con- 
gress was accepted by the country as obviously constitutional, 
the judges were appointed by President Washington and 
proceeded to act under it. 

The number of judges remained at six for eleven years, 
until in 1801, when Congress reduced the number to five by 
an act approved by John Adams, our second President. The 
number of five judges continued for only one year when, by 
act of Congress approved by President Jefferson, our third 
President, the number of judges was restored to the origi- 
nal six. 

With this number of six judges the court continued for 
five years, when again by act of Congress, also approved by 
Jefferson, the number was increased to seven. With this 
number of seven judges the court continued in the discharge 
of its high duties for thirty years, when the growth of the 
country and of the business of the court led Congress to 
add two more associate judges in an act approved by Presi- 
dent Andrew Jackson, thus, with the Chief Justice, making 
the number nine. With this number the court continued for 
twenty-six years, until in 1863, when the number was in- 
creased from nine to ten by act of Congress approved by 
President Lincoln. 

This fifth change to ten continued for only three years, 
when in 1866, shortly after the death of President Lincoln, 
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again by act of Congress it was provided, “that no vacancy in 
the office of associate justice of the Supreme Court shall be 
filled by appointment until the number of associate justices 
shall be reduced to six,” making seven with the Chief Justice 

This potential reduction of the total number of judges 
from ten to seven also lasted only three years, when, General 
Grant being elected President, by act of Congress approved 
by him in 1869, the number of associate justices was restored 
to nine, at which number it has continued to our day. 

Thus in eighty years of our history, the number of judges 
of the Supreme Court was first determined by act of Con- 
gress, twice the number has been reduced and five times it 
has been increased, always by act of Congress and never 
before has the power of Congress under the Constitution to 
thus legislate been questioned, certainly not in the courts. 

It is confidently believed that few, if any, other im- 
portant powers of Congress have been so early and so often 
exercised with the entire approval of our country, our Presi- 
dents and our courts, as this of determining the number 
of judges of the Supreme Court. 

This history alone, were there no other reason, would 
warrant the courts, indeed would compel any court to ap- 
prove as constitutional such exercise of power by Congress 
as the President proposes. 

Consider now for a moment the specific provisions of 
the Constitution on which this long line of congressional and 
executive action which we have recalled has been based. They 
are only two, and they are very short. 

First. The Constitution declares “the judicial power of 
the United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from time 
to time ordain and establish.” 

Second. After providing a very limited original jurisdic- 
tion for the Supreme Court the Constitution declares, “in all 
other cases before mentioned the Supreme Court shall have 
appellate jurisdiction—with such exceptions and under such 


regulations as the Congress shall make,” and that is all. 

While the Constitution thus declared we shall have 
a Supreme Court no provision whatever was made for its 
organization, and it was at once apparent that the only de- 
partment of government which could provide for such organ- 
ization was the Congress, and accordingly the long course 
of Congressional action with regard to the membership of the 
court, which we have just recalled, was promptly entered 
upon, was accepted, and by acting under it approved, by the 
court and the country. 

But, in addition to this, in the provisions of the Con- 
stitution quoted, the Congress also found obvious warrant 
for regulating in all respects the appelate jurisdiction of the 
court, and this power of Congress over the Supreme Court 
has also been frequently exercised—always with the approval 
of all three branches of the government. 

No amount of argument could make this grant of power 
we are considering clearer than these plain provisions of the 
Constitution make it—to argue the question further would 
obscure it. 

The wise men who framed our Constitution may have 
had more confidence in the wisdom and patriotism of the 
Congresses and the Presidents which were to come after 
them, and less confidence in courts than some seem to have 
today. 

Whether or not they were wise in entrusting to the 
Congress and to the President such extensive powers over 
the courts as we have found they possess and have long 
exercised is not now before us. The single question I am 
considering is, would a conditional increase of the number 
of judges of the Supreme Court by act of Congress, as 
recommended by the President, be constitutional or not—and 
for the reasons thus briefly stated | think that the answer 
to that question should be—must be—that such an act would 
plainly be within the powers granted to the Congress and 
therefore clearly constitutional. 


The Workers of Germany 


LABOR AND THE FUTURE, HERE AND ABROAD 
By JOHN L. LEWIS, Chairman, C. I. O. 
Before Anti-Nazi Meeting, American Jewish Congress and Jewish Labor Committee, New York City, Mar. 15, 1937 


E have assembled tonight to consider a situation 

which is of the greatest concern to every worker 

and every proponent of human freedom in Amer- 
ica. I refer to the situation of the workers in Fascist Ger- 
many. It concerns us not only because, as men and women, 
we must feel the tribulations of our fellows, but because 
we must ourselves take thought for the future. We have 
before us an object-lesson and a warning. 

You all know the broad outlines of the German situ- 
ation. In 1933, soon after Hitler had seized power, the 
organized labor movement of this country joined with the 
organized labor movements in other lands, and declared 
a boycott against German-made goods. At that time, we 
stated that the boycott would be continued until such time 
as the German Government recognized the right of the 


workers of Germany to organize in bona-fide unions, and 
until Germany ceased to persecute the Jewish people merely 
because of their race and religious belief. 

The deadly terror practiced by the Nazi Government 
since 1933 against the workers of Germany and all minority 
groups has proven how right we were, and the necessity 
of strengthening the position we took then. Today, as then, 
we are not seeking to hurt the German people but rather 
to aid in setting them free from the terror of a government 
which shackles them and menaces the lives and freedom of 
workers throughout the world. 

The Nazi Government has had four years to show that 
our fears and our decision were wrong. Instead, the record 
of their régime reveals a program more thorough in its 
ghastly practices than any of us could have foreseen in 1933. 
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Unionism no longer exists in Germany. The liberties 
won by German workers through many centuries of toilsome 
struggle have been blotted out as though they had never been. 
Germany has reverted to the middle ages, and, by that re- 
version, her workers have been degraded almost to serfdom. 
What liberties has a German worker today? He must live 
as he is told to live; he must work where he is told to work. 
If he ventures a word of protest} he is all too likely to cease 
abruptly from both working and living. He has no more 
voice in the government of his nation than he has in the 
government of his life. 

It is true that this worker has a representative. He even 
has a union, or a pitiful mockery of one. The offices of his 
union are filled by brown-shirted National Socialists, and the 
leader of his union is his employer. It is also true that this 
same union was once a real union. The tale of its conversion 
into a farce is short. On May Day of 1933, at the behest 
of union leaders, the organized workers of Germany joined 
the Nazi demonstrations, hoping thus to avert complete 
destruction of their unions. Their submission succeeded only 
in giving confidence to the Nazis. On the following day, all 
union headquarters were occupied, all records and moneys 
were confiscated, and all union leaders were ousted by the 
minions of Herr Hitler. 

Hundreds of union leaders have been murdered in Ger- 
many because of their loyalty to the trust placed in them by 
German workers. I will mention only a few from the many. 
The president of the German miners’ union, Huseman, who 
had served in the Reichstag, was beaten to death. The repre- 
sentative of labor in union cases, Gunther, was tortured to 
death. Rodenstock, secretary of the Metal Workers Union, 
and Basse, secretary of the Railwaymen’s Union, were shot 
to death. 

I should like to take this opportunity of doing reverence 
to the memory of these gallant men and women: “There is 
no greater love than this, that a man shall give his life for 
his brother.” 

I think it is important for us to realize that the campaign 
to crush the labor movement in Germany was not an end in 
itself. It was, rather, the means through which the Nazi gov- 
ernment could persistently degrade the standard of living of 
all the German people. Today the people of Germany are 
reaping the harvest. Recent figures published in the official 
paper of that hideous substitute for the once great trade union 
movement, known as the German Labor Front, show that 
one-third of the German workers earn less than $2 a week. 
Another third earn less than $6 a week and only 1 per cent 
of the German workers earn more than $10 a week. 


For the workers the battle-cry of the Nazis, “work 
more—eat less,” has become a grim necessity. The starvation 
diet is accompanied by a crushing speed-up system, and the 
result of these twin evils is to be found in the health insurance 
figures of Germany. These show that the death rate of work- 
ers increased 32 per cent from 1932 to 1935. In three years, 
the death rate of German workers increased almost one-third. 


Fear is king in Germany. By day and by night each 
man’s hand is against his brother. The days and nights of the 
swastika terror have swept 100,000 men and women into con- 
centration camps, where the torture of defenseless prisoners 
seems to be the choice pastime of Nazi heroes. The mothers, 
wives and children of these prisoners must mourn in secret 


lest their grief be punished with further bloody reprisals. 

With the destruction of the union movement and the 
degradation of all human standards, there has also come the 
“scientific management” of labor. The right to strike and 
collective bargaining are a thing of the past. Factory police- 
men are trained in anti-strike manoeuvres. They have instruc- 
tions to use firearms and hand-grenades against strikers with- 
out warning and without even an attempt at negotiations. 

Employes in key factories work in the face of machine- 
gun pill boxes which command rows of machinery. Work- 
ers are no longer permitted to leave their jobs even for bet- 
ter-paid positions. If a worker is assigned to a job in a 
different place, he must take it under pain of losing his right 
to relief and being charged with sabotage. This forced labor 
is extended to the soldiers who have been sent as “volunteers” 
to Spain. These soldiers were tgld that they were to be sent 
to other parts of Germany for secret manoeuvres, and the 
absolute censorship of the press served again as a useful tool 
for the imperialistic ambitions of the Nazi dictatorship. 


I turn now to our own country. The United States is 
the greatest example of a democratic State remaining within 
the fabric of our imperiled civilization. It is our responsibility, 
as its citizens, to preserve democracy within its borders. No 
one can tell what events the next few years may bring forth. 
Europe is on the brink of disaster, and it must be our care 
that she does not drag us into the abyss after her. 

With all due respect to Mr. Sinclair Lewis, what has 
happened in Germany must not happen here. The establish- 
ment of a Fascist dictatorship in the United States would 
undoubtedly assure a retrogression from which civilization 
might not recover for ages and from which it would certainly 
not recover for many years. I know of only one means of 
insuring our safety—the workers of America must find self- 
expression in economic, in social and in political matters. 
They must become conscious of their responsibilities and of 
their privileges. They must become articulate and they must 
be free from industrial oppression so that they may assume 
the power which is theirs by right. All thoughtful citizens 
who share their apprehensions and approve their objectives 
should support them. 

By the workers of America, I do not mean only un- 
skilled laborers and skilled artisans. Labor no longer signifies 
“the man with the hoe.” It is the voice of the people of the 
world, regardless of race, color or previous condition of servi- 
tude. Labor, to us, extends from the unskilled industrial and 
agricultural workers throughout the so-called white-collar 
groups, including technicians, teachers, professional groups, 
newspaper employes and others. I believe also that the funda- 
mental interests of labor and farmers are interdependent and 
that they should work together for the same democratic and 
economic objectives. 

I know of but one method to insure safety for the fu- 
ture. Labor must become articulate. The millions of workers 
must express themselves through the medium of organiza- 
tion of their industries or callings. The workers must be 
made economically free, in order to assure them the maximum 
of opportunity to champion and defend the elemental prin- 
ciples of human liberty. 

It was for this purpose that the Committee for Indus- 
trial Organization was formed, and it is toward this end 
that we are struggling. I need hardly point out to you that 
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the union is not only an instrument for improving workers’ 
wages, hours and conditions of labor, it is also an instrument 
for the expression of their social, political and economic aims. 

If we can organize the masses of American workers, we 
can free them from industrial servitude. If we can free them 
from industrial servitude, we can, in the fullest sense, free 
them from the political shackles which in the past have 
restrained and limited their strength. There is no reaction- 
ary force which can stand against the untrammeled and 
crystallized voice of the two-thirds of our population repre- 
sented by labor. 

There are persons in America who have claimed that the 
leaders of organized labor in this country are ambitious for 
arbitrary or dictatorial power. Nothing could be farther re- 
moved from the ambitions and aspirations of our movement 
and its leadership. We desire only that the members of our 
unions, and labor as a whole, should be able to enjoy the 
rights which are theirs under the Constitution of the United 
States, and that they should participate in the government 
of their country, in accordance with their rights as citizens. 

If we can establish industrial democracy in the United 
States, we can insure the continuance of its political democ- 
racy. The American Revolution against Great Britain insti- 
tuted a wave of progress toward political democracy. It is 
our belief and our hope that the establishment of industrial 
democracy in America might tend to counter-balance the re- 
actionary movements which are sweeping the world today. 
If this is true, we shall not only be fulfilling our duties as 
citizens of this nation, but we shall be fulfilling our duties 
as men to the civilization of which we are the inheritors. 

The American ideal is a great one. We have been in 


existence as an independent nation for approximately 160 
years. During that short period—short as the history of 
nations goes—this country has been confronted with a multi- 
tude of problems which have never concurrently faced any 
other nation in all recorded history. 


An era of colonization was succeeded by a long, bitter 
struggle for political freedom. The era of expansion which 
followed our Revolution was interrupted by the industrial 
revolution. We have not yet been able to establish our na- 
tional economy upon a really secure basis. Until this is done 
our existence as a democracy must be at best precarious. 


I will repeat again that the establishment of such a 
stable national economy must be based upon industrial de- 
mocracy. In this connection I should like to point out that 
most significant advances toward industrial democracy have 
recently been made in the major industries of the nation. 
They are hopeful portents for the future. 


In conclusion, I have but one thing to emphasize—that 
if the fate of Germany is to be averted by this nation, 
we must and we shall secure a strong, well organized, disci- 
plined and articulate labor movement. 


The horrors which have been visited upon the Jewish 
people in Germany and which have been visited upon the 
representatives of free organizations of labor should be proof 
sufficient to every American citizen of the imperative neces- 
sity of maintaining the economic stability of our own do- 
mestic household and maintaining our stern national disap- 
proval against that nation which has persecuted a great race 
and debased the living and cultural standards of its own 
people. 


A Representative Democratic View 


of the Court Issue 


By ARTHUR P. LAMNECK, Congressman, Ohio 
Radio speech in the House of Representatives, Mar. 4, 1937 


Court controversy is the most important issue that 
has confronted the country since the Civil War. 
Efforts are being made to becloud the issue by injecting 
politics. I want it clearly understood that I am a Demo- 
crat; that I loyally supported Mr. Roosevelt in both of his 
campaigns for the Presidency; that I will continue to sup- 
port him when [ think he is right; but that I will oppose 
any effort to rob the people of the liberties and rights that 
have been so dearly gained. The question is not whether 
we shall or shall not support the President, but whether we 
shall do it within the framework of the Constitution. Since 
the almost total surrender by Congress of its power to the 
Executive, the Supreme Court remains the last bulwark 
of the people’s rights. 
Let us look back in history and note the struggles of the 
people to gain these rights. In ancient Rome the common 


M R. LAMNECK. Mr. Chairman. The Supreme 


people once left the city and refused to come back unless 
they were given written laws to protect their liberties. The 
freemen of England defeated the forces of King John and 
forced him to sign the Magna Carta—the bill of rights upon 
which Anglo-Saxon law is based. The Puritans sailed the 
then unknown Atlantic to find a place where they could 
enjoy the right to worship God as they saw fit. The history 
of the Colonies is a history of the struggle of people for the 
right to govern themselves. Franklin, Jefferson, and the 
other signers of the Declaration of Independence pledged 
their lives, fortunes, and sacred honor in support of the 
Declaration, but it took seven long years of bloodshed and 
suffering to make independence a fact. 

The people who have emigrated to America have come 
here seeking the free exercise of rights denied them in their 
own countries. The French Huguenots came here seeking the 
right to worship as they pleased—and found that right. The 
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Irish fled their homeland because they could enjoy here the 
right of self-government. The subject people of Austria and 
Russia found in America that freedom denied them in their 
own lands. Many people came to this country from Ger- 
many shortly after the failure of the revolution of 1848, in 
which the German people rose against the ruling class and 
demanded their rights. After putting down the revolution, 
the rulers of Germany became increasingly oppressive and 
hundreds of thousands of the common people emigrated to 
other lands, the greater number to America. 

Up to the present time the American people have con- 
tinuously fought for, and succeeded in adding to, their 
rights. Will it be said that in 1937 the tide turned and they 
commenced to lose them? Will the tide of freedom-secking 
emigrants turn the other way? Will Americans have to leave 
their own country to seek their rights? I trust not. 

To find the reason why the framers of our Constitution 
deliberately divided the powers of the Government into three 
branches, we must first know the conditions as they existed 
prior to its adoption. The colonists had suffered from un- 
checked power in the hands of one man, George III. This 
British King controlled the Parliament and appointed and 
controlled the judges. The wise fathers of our country de- 
cided that they would not allow such a thing to happen in 
America. They gave the power of making laws to Congress, 
the power of interpreting the laws to the courts, and the 
power of executing the laws to the President. They did this 
deliberately, so that no one man or group could centralize 
the power. 

Let us see what former Presidents have said on this ag- 
grandizement of power in the hands of one man. Washing- 
ton, in his Farewell Address, said: 

“The spirit of encroachments tends to consolidate the 
powers of all the departments in one, and thus create, what- 
ever the form of government, a real despotism.” 

Washington said further: 

“If in the opinion of the people the distribution of con- 
stitutional power be in any particular wrong, let it be cor- 
rected by an amendment, but let there be no change by 
usurpation.” 

Our fourth President, James Madison, wrote: 

“The accumulation of all powers—legislative, executive, 
and judicial—in the same hands, whether of one, a few, or 
many, and whether hereditary, self-appointed, or elective, 
may justly be pronounced the very definition of tyranny.” 

Supporters of the President’s proposal speak of a “man- 
date” given the President because of his overwhelming ma- 
jority. Throughout his entire campaign the President spoke 
not a word about this proposed change. The Democratic 
national platform states: 


“If problems cannot be effectively solved by legislation 
within the Constitution, we shall seek such clarifying amend- 
ments as will assure . . . power to enact these laws which .. . 
we ...shall find necessary. Thus we propose to maintain the 
letter and spirit of the Constitution.” 


Every Congressman, every President, must take a solemn 
oath to “preserve, protect, and defend” the Constitution. 
Undermining the Supreme Court in order to shove uncon- 
stitutional legislation down the throats of the people is as 
much a violation of this oath as it would be to tear the 
Constitution to shreds. 





We have recently had a case of an executive undermin- 
ing the judiciary in Michigan. Some automobile workers 
went on a strike and Seized the factory of their employers. 
They comprised a very small minority of the total number 
of workers, but because of their key position they threw ten 
times their number out of work. The factory owner sought 
and received an injunction—the court ordering the men out 
of the factory. The men refused to go; and when the sheriff 
reported to the Governor that he did not have sufficient 
men to evict the strikers, but that the non-striking workers 
were about to evict them, the Governor had the National 
Guard surround the factory to protect the strikers in their 
illegal act. 

This Governor, who is said to have White House am- 
bitions, also took an oath to preserve, protect, and defend 
the constitution and faithfully execute the laws of the State 
of Michigan. 

The right to enjoy one’s property is a part of the Bill of 
Rights; and if the workers seize other people’s property, how 
long can they be sure that their own property will be safe 
from seizure? I believe it was Lincoln who said, in effect, 


“Do not destroy your neighbor’s house, lest your own house 
be destroyed.” 


Do not mistake me—I am a friend of labor. I believe 
the worker has the right to bargain collectively or individ- 
ually as he chooses, to work if he chooses, quit when he 
chooses, and go on strike when he chooses. 


Would-be dictators always incite the worker, recount 
the sufferings of the people, and then explain that in order 
to correct these conditions they must give up rights and 
powers. Once in possession of this power the dictator is no 
longer a would-be, but a reality. The people find that the 
silken threads have turned to chains, and that the long 
struggle to regain their lost rights has again begun. 

Take Italy for example: Mussolini has placed Italy back 
on its feet, but at the cost of the people’s rights. You are 
either in favor of the Fascist Government, or you are in jail. 
Germany is another example; Hitler has improved things 
in a material way, but at the cost of free speech and free 
press. In Russia, anyone who has a different opinion from 


the ruling clique is soon liable to find himself before a firing 
squad. 


Let us see what happens to groups in dictator-controlled 
nations. In Russia, there is no such thing as freedom of 
religion. In Germany, the Nazis are in constant warfare with 
both the Catholic Church and the Protestants. In Mexico, 
a young girl suffers death for attending a religious ceremony 
in defiance of the law. In Italy the Masonic order is sup- 
pressed. In Germany the Jews are oppressed and have suf- 
fered the loss of their rights. Labor has suffered the loss 
of its rights in both Italy and Germany. 


The people of these countries once had the rights we 
now enjoy, but were careless of them. They do not have 
them now. They cannot worship God as they please, or 
speak according to their conscience, or participate in the 
affairs of their governments. These people can give Ameri- 
cans the answer to the question of what can happen to a na- 
tion that grows indifferent toward liberty. They lose it. 
And once lost, the reclaiming of liberty may be vastly more 
difficult, more bloody, and more tragic than the original 
winning of it. 
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These rights have been regarded by our ancestors as so 
precious that they have suffered untold hardships, and have 
even given up their lives to gain and preserve them. Are 
we to sit supinely by and see them taken away? Shall the 
sufferings, sacrifices, and struggles of our patriots have been 
in vain? Just as the fathers of our country dedicated their 
lives and fortunes to making America free, it is for us, the 
living, to dedicate our lives to keeping it free. “Eternal 
vigilance is the price of liberty.” 


In a world given over to one-man governments, the 
President has stood out as the defender of democracy—has 
made numerous speeches advocating that we Americans 
should prove to the world that “democracy will work.” Can 
this be the same man who, centrolling the legislative branch 
of the government, now seeks to gain control of the judiciary? 
Do we want a one-man government; no matter how be- 
nevolent? 


I do not believe that Franklin Roosevelt has dicta- 
torial ambitions; but we must remember that the term of 
Presidents is limited and that some other man in the White 
House might use the combined executive, legislative and ju- 
dicial power to the detriment of the people and not to their 
advantage. I do not believe that the President now has any 
intention of taking away the liberties of our people; but I 
would like to make it clear to you that the Supreme Court 
is the last guardian of your rights. If you allow the Court 
to be packed today, you are liable to find that your liberties 
have vanished tomorrow. 


An appeal is being made to the farmers to support the 
President in his demand. They are being told that the only 
way to give them the legislative aid they desire is this ju- 
diciary change. They are not told that this is the beginning 
of the probable loss of their rights—the right to plant what 
they want, when they please, and to sell their produce where 
they please—the right actually to hold property, the right of 
free speech. Are the farmers willing to risk losing their 
rights and independence for a small yearly soil-erosion or 


crop-curtailment check? Are they willing to sell their birth- 
right for a mess of pottage? 

The graveyard of the Democratic Party is strewn with 
the remains of Congressmen who, following the dictates of 
their conscience and the interests of their constituents, dared 
to vote against some of the administration’s proposals. The 
Democratic Party will probably find itself in the graveyard 
if it allows itself to be known as the party that surrendered 
the hard-won rights of the American people. 

The United States has done well under our present form 
of constitutional government. We have grown from thirteen 
sparsely settled States with a population of 3,000,000 to a 
great Nation, spanning the continent, with a population of 
130,000,000 and a standard of living the highest the world 
has ever known. The authors of the Declaration of Inde- 
pendence said: 

“Prudence indeed will dictate that governments long 
established should not be changed for light and transient 
causes.” 

If we feel the need of a change in our form of goy- 
ernment, we should remember that the Constitution pro- 
vides for such a change by amendment. Opponents of the 
proposal to submit the issue to the people claim that it would 
take too long. This argument lacks force by reason of the fact 
that the prohibition repeal amendment was adopted a few 
short months after the people had been given the opportunity 
to vote on it. You can trust the American people. They have 
uncommonly good common sense. If we are to have a gov- 
ernment of the people, by the people, and for the people, 
then we must let the people have final say on important 
changes in the structure of the Government. 

In conclusion, my fellow citizens, I again warn you that 
eternal vigilance is the price of liberty; and I appeal to you 
to make your wishes on this most important issue known 
to your servants in Congress. Let us keep our liberties in- 
tact, place patriotism above politics, and fritter not away 
for a momentary good the hard-won values of centuries of 
endeavor. 


What Hidden Hand Takes Your Money? 


AND WHAT CAN BE DONE ABOUT IT 
By FRED A. HARTLEY, Congressman, New Jersey 
Over NBC, Mar. 15, 1937 


(Ed. note: The one or two repetitious phrases from the speech on the same subject by the same author at this time last 
year have been allowed to stand because of their telling quality, their relation to the whole, and the probability of their 
expediting practical action on the principle of “Carthago delenda est.” Of course, the major part of this address is new 


material.) 


to present certain facts about the biggest bill you have 
to pay. That is your tax bill. 

I can visualize those of my listeners who pay no income 
tax or real estate tax, saying, “Oh, let’s tune in another pro- 
gram; this talk is of no interest to us.” 

On the contrary, I hope to prove that when we talk 
about taxpayers, no one is excepted. You pay more for taxes 


, NHIS talk concerns your pocketbook. It is my purpose 


than you do for food or for rent, and twice as much as you 
spend for clothing. Yes, that’s true, whether you pay an 
income tax and a real estate tax or not. The earnings of 
three full months of your year’s work or about twenty-five 
cents on every dollar you earn is what you pay to be 
governed. 

There was a time when most of our revenue for gov- 
ernment was raised by the direct income tax, which our people 
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understood because they could see it and feel it. But today 
our taxes are sugar-coated and hidden in various business 
transactions, leaving most of us unconscious of the assess- 
ment. The trend in taxation has been based, apparently, on 
the theory that “where ignorance is bliss, ‘tis folly te be 
wise.” Taxation has become the art of so picking the goose 
as to secure the greatest amount of feathers with the least 
amount of squawking. 

During the years I have served in Congress, I have seen 
several sales tax bills defeated on the ground that such a 
tax would be unfair to the masses in the lower income 
brackets. And yet today we have such a tax on almost every- 
thing we buy, necessities as well as luxuries, the only differ- 
ence being that it is a hidden tax and hardly one in a thousand 
realizes he’s paid it. 

Let’s take a look at some of these taxes. You get out 
of bed in the morning from between sheets taxed at 4 cents 
a pound. You go into the bathroom and turn on the electric 
light taxed at 3 cents of your bill. You brush your teeth 
with a dentifrice taxed at 5 per cent. The soap you use had a 
5 per cent tax on it. 

Then you dress. On your hosiery, shirt, shoes and clothes 
you paid a tax of approximately 20 per cent. For example, 
there are sixty-three taxes on a suit of clothes, so that on a 
$35.00 suit, there is a tax of $6.86. 

You sit down to eat and once again the tax collector 
is an uninvited guest. There are fifty-eight taxes on bread, 
thirty-eight taxes on meat, thirty-two taxes on canned food, 
forty-five taxes on sugar, one and a half cents on a quart 
of milk, or a tax assessment of over 20 per cent of the cost 
of all the food you eat. Your silverware, linens, dishes, and 
other household appliances each have the mark of the invisible 
tax collector. This sort of hidden taxation extends to almost 
every activity of your normal daily life. 

You drive your car to work and I’m wondering if, as 
a car owner, you realize you are taxed three hundred and 
forty-five times. Yes, there are twenty-seven taxes on the pur- 
chase of a car, one hundred and seventeen taxes on its upkeep 
and two hundred and one taxes on the oil and gas you use. 
The tax on yas is greater than its wholesale cost. 

There are one hundred and forty-six taxes on drugs and 
medicines, amounting to one-third of their cost. Your insur- 
ance premium is taxed at from fifteen to twenty per cent. If 
you hunt, or fish, your gun and your rod bear a ten per cent 
tax. Nor is your wife immune from such taxes. Her cos- 
metics, perfumes, furs and jewels—if she is fortunate enough 
to possess them—are all taxed ten per cent. 

When you get home at night and sit down to a friendly 
rubber of contract, you have paid a ten cent tax on the cards 
you use. Other examples and the manner in which the tax is 
passed on to you could be related ad infinitum. 

These taxes, which everyone of us is paying, may be 
startling. But they will fade into insignificance as compared 
with inevitable future taxes unless we give our attention to the 
solution of this perplexing problem. 

We have had some fancy Federal bookkeeping and bor- 
rowing, but that has merely delayed the day of reckoning. 
Incidentally, although the Federal Government collected 
nearly four billion dollars in taxes in 1936, this represented 
less than one-half of its expenditures. Simple arithmetic will 
show that this cannot go on without disaster. The Federal 
Government cannot go on indefinitely spending twice its in- 


come with any greater degree of safety than any private 
family. 

The spending “spree” that we are on at the moment will 
only leave us with the headache of the morning after. 

There may be those who are blissfully content to be- 
lieve that the increase in income tax revenue, due to improved 
business conditions, will take care of this situation without the 
necessity of new taxes or curtailment of expenses. However, 
any student of Federal finances knows that this idea is an 
error. 

Our budget is still unbalanced. The Government is 
spending more money this year than it did last, not only on 
emergency agencies, but in the regular departments, and the 
National debt has reached an all-time record of approximately 
thirty-five billion dollars. Since, we the people, have to pay 
this, it means a debt of $1,400 for every family in the United 
States. 

The solution of this problem depends upon the curtail- 
ment of expenses or the raising of additional revenue or both. 
And, when the Government decides it needs more money, it 
will turn to its one source of revenue and that is your 
pocketbook. 

Many of our people have been unconcerned about the 
demands upon the Federal Government because of the notion 
that the expense involved would later be defrayed by a 
further extension of the “soak-the-rich” programm. 

My friends, this is one of the popular fallacies of the 
day. As a matter of fact, there is no substantial source of 
funds remaining in the really high income brackets. If the 
Administration confiscated the entire income of those earn- 
ing over one million dollars a year, it would run the Gov- 
ernment less than one week. To further emphasize this 
point, I will come down the income ladder considerably. 
If they confiscated the entire income of all those who earn 
over five thousand dollars, it would run the Government 
less than seven months. 

When | point out that 89 per cent of the entire national 
income is paid to those who earn five thousand dollars per 
year and less, you can readily understand that if and when 
bigger and better taxes are needed, those in the lower brackets 
will pay them. Therefore, the job of creating tax consciousness 
among this group of our people, in my opinion, is ene of the 
greatest needs of the day. 

I do not want these statements of mine misunderstood. 
I am not attempting to criticize indirectly any particular 
phase of government spending, nor do | wish to create un- 
necessary alarm, but I cannot emphasize too strongly that we 
must either curtail our spending or levy additional taxes. 
The prolonged evasion of this question is a most serious 
threat to our national security. 

You may rightfully ask, “how can tax consciousness 
be aroused?” It is true that the average citizen has not the 
time to give intensive study to these questions. In answer, 
I offer this suggestion. Why not label or stamp each and 
every article sold in such a manner as to acquaint the pur- 
chaser with the full amount of tax he has paid in making 
that purchase? For an example: On the price tag of that 
$35 suit of clothes I previously used as an illustration, there 
would be clearly marked $6.86 in taxes. The price tag on 
a five dollar pair of shoes would inform the buyer that ninety- 
eight cents of the price represented the forty-four different 
taxes on that particular necessity. 
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In other words, I am proposing to bring the question 
of taxes out in the open where our people may see and under- 
stand how much they pay on every article purchased just as 
they do when they buy a gallon of gasoline. Just as you know 
that you paid ten cents for the gas and five cents in taxes, 
so I want you to know that when you buy an overcoat for 
$25—$4.90 of that represented taxes. 

Some may be skeptical of the practicability of such a pro- 
gram. Yet the figures are available to every businessman; and 
as to the effect upon the consumer, the noblest taxpayer of 
them all, let me recite the result of a similar experiment in 
New Jersey. A year or so ago, our Legislature passed a two 
per cent sales tax, the proceeds of which were to be used for 
the worthy cause of relief. In passing, let me remind you 
that this two per cent tax was far below the average hidden 
tax to which I am directing your attention. Mr. Consumer 
made a purchase amounting to one dollar. He placed a dollar 
bill on the counter and started to leave. The clerk reminded 
him of the two cents sales tax due. This was repeated every 
time he made a purchase. On the way home, he started to 
add up the amount taken from him each week, and you may 
rest assured his thoughts quickly turned to the State’s spend- 
ing policy. Why? Simply because he could see and under- 


stand the tax he had to pay. As a result, there developed a 
greater degree of tax consciousness and a corresponding de- 
gree of curtailment of State government expenses in New 
Jersey, greater than at any time in all its history. 


I see no reason why the same result would not be at- 
tained nationally if our people learn and understand the 
effect of Federal spending upon their own pocketbooks. 

I sincerely believe that when our people realize that 
“he who dances must pay the fiddler” they will be much more 
concerned about alleged Federal philanthropy. 


In presenting this subject tonight, I have tried to avoid 
criticizing any particular spending project of the Adminis- 
tration, because such criticism would have been beside the 
point at issue. Some of these projects I have agreed with 
and voted for; with others I have disagreed and so voted. 


I have tried to the limit of my ability to present this 
issue fairly and honestly because I sincerely believe that 
economy and efficiency in government will be attained only 
when all of us have become tax conscious. 

To sum it up, I have tried to make it clear that you 
get nothing for nothing, and that anything your Government 
does for you, YOU pay for, and with interest. 


The Next Step in Science 


and Education 


AND THE FUNDS BEHIND THEM 


By FREDERICK P. KEPPEL, President, Carnegie Corporation 
Before American Philosophical Society, Philadelphia, Feb. 19, 1937 


AST month, Mr. Henry Moe of the Guggenheim 
L Foundation and I were the guests of the Council of 

Learned Societies, an erudite gathering, I may say, 
something like the present one, only more so. We had been 
asked to speak upon a topic similar to that assigned to me 
tonight. But, deliberately, I fear, we misread our instruc- 
tions and discoursed not upon what the foundation might 
do for the scholar, but what the scholar might do for the 
foundation. 

I’m telling you this for two reasons: first; to remind 
you and to remind myself that your speaker has reached the 
stage where it is very hard for him not to repeat himself. 
He may succeed in changing his order and perhaps his em- 
phasis, but he is not likely to tell you anything new. This is 
going to be particularly hard on my friends in the trusts and 
scholarly organizations, most of whom have heard me ad 
nauseam upon these matters. 

My second reason is this: what I have been asked to dis- 
cuss is in effect the relations between the people who are 
responsible for the distribution of endowment funds and those 
who by nature of their expert knowledge and their oppor- 
tunity to apply that knowledge are responsible for the pro- 
motion of learning. And what I want you to keep in mind 
during this discussion is this: if this relationship is to be 
worth while, the lines of communication cannot be limited 


to a one-way track—the track from the scholar to the en- 
dowment. There must be a two-way track built, maintained 
and operated. Now if it is to be a real two-way track, there 
must be some promotion of knowledge to make sure that the 
scholar understands the conditions under which these endow- 
ments have been created and the conditions under which they 
operate today. 


It is no new thing for human generosity to take the form 
of providing permanent support for some purpose dear to the 
heart of the donor. Even the foundation, as a specialized 
form of generosity, goes back at least to the days of Ptolemy 
the Great. The purposes for which endowments have been 
created and administered have, however, changed greatly in 
the recent past, and they are changing today. With rare 
exceptions our earlier English and American endowments 
were originally directed to either one of two purposes: to the 
immediate relief of suffering, of cold, or hunger, or pain; 
or to the spread of current educational opportunity; and 
remember all education was then religious education. We can 
trace the process by which these purposes have gradually 
changed from relief and routine to a search for the causes 
of human suffering on the one hand, and for the improve- 
ment of the educational process on the other. And we can 
see how these newer objectives, in turn, have in many in- 
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stances been broadened to comprise scientific and scholarly 
inquiry in general. 

We are perhaps too near the focus to see clearly as to 
the direction of further changes, but from the nature of my 
job I am perhaps in a position to see more straws than the 
average man and to observe their direction, and basing my 
judgment upon the number and direction of these straws, I 
should say that we are now entering « period of greatly 
increased interest in the spread of the new knowledge, of the 
fruits of recent research and discovery. I do not imply that 
research itself is to be neglected, far from it. This we should 
continue to do, but no longer to leave the other undone. This 
means, I hope, that the advancement and diffusion of knowl- 
edge will go hand in hand to a greater degree than they have 
in the past, or, if not actually hand in hand, at any rate, 
the lag between the two should be of much shorter duration. 

In this country, at least, we still retain our almost mysti- 
cal faith in education, but we are beginning to realize that 
education is something that is itself ever-changing, that it is 
dynamic rather than static. The classroom remains the most 
obvious place for education to proceed, but not the only 
place; childhood and youth remain the obvious periods for 
education, but not the only periods. Now this process of the 
diffusion of knowledge and understanding lies at the heart of 
what we are coming to call adult education. It is interesting 
to recall that in the United States this term was almost 
literally unknown fifteen years ago. 

So much, for the moment, as to objectives. As to the 
operations of our present day endowments, I am assuming 
that though endowment funds are spread widely through 
colleges and universities, museums, libraries and the like, 
more widely than most of us realize, what your President 
had in mind in proposing this topic was the independent 
endowment known as the foundation, and the foundation 
of comprehensive rather than narrowly prescribed charter. 
Now what must we bear in mind about the foundation of 
this character so far as the advancement of knowledge is con- 
cerned? In the first place, let us understand that in the 
aggregate the financial contribution from this source will 
always be a relatively minor contribution. Not only has the 
foundation itself other responsibilities, but the amounts avail- 
able for the purpose from other sources, taxation, individ- 
ual gifts, existing institutional endowment, legitimate earn- 
ings, such as student fees, and in many fields the contributions 
of industry—all these will at any time and for any purpose 
greatly exceed the sums which it is possible for any single 
foundation, or indeed for them all, to contribute. 

Though strictly limited in its scope, the foundation is 
nevertheless a factor of the first importance, for it has certain 
great assets. It is free to choose its objective, it can give when 
others withhold, it can give quickly, and if it keeps its funds 
free from obligations against future income, it can continue 
to give. Foundation support for any enterprise should be 
significant for its timeliness rather than for its amount, it 
should reveal imagination and courage. Incidentally, it needs 
nearly as much imagination and more courage for a founda- 
tion to stop support when the area of diminishing returns 
is reached. But only by so doing, can it continue to be 
creatively useful. 

Let us remember also that, not everywhere or always, 
but very generally today, the foundation realizes that money 
is and must be kept a secondary factor. The men and women 





concerned with foundation policies and administration have 
to talk in terms of money, for after all books must be balanced 
and promises met, but deep down they realize that the life 
is more than meat and the body than raiment. Bear in mind 
also that the foundation of today, generally speaking, ie ne 
longer satisfied merely to adopt a defensive attitude toward 
the proposals which may come to it; it itself endeavors to 
take the initiative. 

These are some of the things which the scholar must 
know if he is to work tc good effect with the foundation, and 
there are certain others. He must understand that in any 
foundation the final power of decision rests with a lay board. 
Individual members of this board may be distinguished mem- 
bers of professions in various fields, but for practically every 
question coming before the board as a whole, the vote of 
each member is of necessity a layman’s vote. This state of 
affairs is of course quite characteristic of our Anglo-Saxon 
tradition, for it obtains not only in foundations, but also in 
colleges and universities, in libraries, museums and hospitals. 

Now these laymen do not themselves administer the 
trust, or perhaps I had better say that when they try to do 
so everybody gets into trouble. To prepare the material upon 
which it must act, and to carry out its directions, the board 
appoints a staff composed of persons (like me, for example), 
who may perhaps be most kindly described as semi-profes- 
sional in character. Such persons comprise today a minor sub- 
caste in American life and are sometimes known as philan- 
thropoids. Now how does the philanthropoid go about his 
business? This is like asking, “How doth the little busy bee 
improve each shining hour?” Of course, like any other white 
collar worker, he must keep records and accounts, answer 
letters, receive visitors, but he must manage to save sufh- 
cient time for his peculiar and, to my mind, his primary 
task. If the lay board for which he works is to have an ade- 
quate basis for its decisions upon the subjects before it, he 
must gather his honey in the form of expert and professional 
information and recommendation from the people who know. 
And I may add that of all foundation activities, it is pre- 
cisely in the fields we are discussing today—the fields of 
scholarly inquiry—that the trustees and the semi-professional 
executive are most likely to go astray, unless they seek and 
find the very best expert help available. 

I can’t go into all the different ways by which this may 
be accomplished—the building up of a professional full-time 
staff within the foundation organization, the engagement of 
experts on a part-time basis, permanent or temporary, the 
formation of ad hoc advisory committees—these schemes and 
others in which the foundation selects its own advisers have 
all been tried and are still in operation in one foundation or 
another. It seems to me, however, that there is today a move- 
ment away from selecting our own advisers upon scholarly 
questions and in the direction of turning to the existing group- 
ings of scholars for counsel. The development of the three 
great representative Councils, National Research, Social Sci- 
ence, and Learned Societies, has undoubtedly stimulated this 
trend. For one thing, it is for obvious reasons desirable that 
the advice which comes upon delicate matters of select’on 
should be anonymous so far as the foundation itself is con- 
cerned, and the existence of the scholarly middleman makes 
this anonymity much less difficult to achieve. 

If we in the foundations look back from our side of 
the line or if the scholars look back from their side, neither 
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can, I think, be wholly satisfied as to the results of our co- 
operation thus far, but this is as might be expected, for it 
is a new game for both sides. As we learn more about the 
game, we should both play it better in the future. 

My own belief, and remember it is just one man’s belief, 
is that the American foundation today is characterized by 
humility of mind rather than by complacency. The founda- 
tion recognizes both the responsibility placed upon it and the 
need of help in order to exercise that responsibility. It does 
not regard consistency as a virtue in itself. The founda- 
tion looks for its broad results to variety rather than to uni- 
formity, to an informal rather than a formal method of 
approach. 

Let me bring ane more point to your attention. We are 
likely to think of the foundation solely as a distributor of 
funds to individuals or to organizations, forgetting that not 
a few foundations, including some of the most important, 
are themselves operating agencies. The Carnegie Institution 
of Washington and the Rockefeller Institute for Medical 
Research have from the first been of this character, and it 
is, I think, fair to group with them such more specialized 
endowed organizations as the Oceanographic Institute, the 
Huntington Library, and Mr. Andrew Mellon’s recently 
created Trust. In addition, certain trusts of more general 
character, like the Commonwealth Fund and the Carnegie 
Endowment for International Peace, have as a matter of 
policy become operating agencies, since their trustees have 
decided that they can best fulfill their obligations to their 
donor by so doing. And may I add in this presence that the 
American Philosophical Society, through the receipt of Dr. 
Penrose’s great bequest, has after a long and distinguished 
career of high thinking and necessarily plain living been, so 
to speak, born an operating foundation out of due time. 

Thus far this has all been pretty general in character, 
but before I sit down I should like to be more specific, and 
as a basis for this specificity, let me recall briefly some of 
the things I have said, perhaps interpolating a little as I go 
along. First, that without neglecting the increase of knowl- 
edge through the support of research, the foundations to an 
increasing degree are becoming interested in the diffusion of 
knowledge, and that this is in the interest alike of the in- 
dividual and of society; that, after formal training is over, 
the educational process is none the worse for being disguised as 
recreation—as a hobby or a sport. At this stage, also, under- 
standing is more important than additional facts, once enough 
facts have been mastered to furnish a basis for understanding. 
Second, that the foundations are coming to realize that their 
usefulness in all these matters depends upon the establish- 
ment and maintenance of a two-way track between the 
foundation and the scholar. Finally, that, while in general 
the foundation does not itself administer the funds which its 
endowment provides, there is excellent precedent for its 
doing so in specific cases. 

Much is already being done along the lines of non- 
professional adult education, in music and the drama, in the 
pictorial arts, in current affairs, particularly economics and 
international relations, and also in other fields, as in the 
case of the parent education movement. 

There is, however, a broad range of human interest 
where adult education is lagging behind, and it is to this 
that I wish particularly to call your attention tonight. I 
think it can be legitimately included in the subject assigned 


to me, since it might be made an excellent example of a 
fruitful relationship between the scholar and the foundation, 
and, further, and this is of course the real reason, it’s a mat- 
ter which I personally have very much at heart. Here in 
Philadelphia, I will be understood if I say it is a matter upon 
which I have a concern. 

In a civilization like our own, about the last place 
where one would look for this unsatisfactory situation is in 
the field of science, and yet it is precisely in this field of 
science that we have made the least progress in our adult 
education. Thanks to Science Service, etc., our press today 
is doing a better job than the centers of adult education. 

Science is, of course, a broad and inclusive term, and 
here and there we find exceptions to our generalization. In 
astronomy and in American archaeology, for example, though 
the number of amateur students is not large, much first-rate 
work is being done by them. Agriculture and particularly 
horticulture—the amateur farmers and the amateur gar- 
deners who are also students—represent a much larger if 
not perhaps so distinguished a participation, Generally 
speaking, however, science is a neglected field. In a civiliza- 
tion based to a degree unimaginable in the past upon the 
applications of science, we find the classroom opportunities 
for the study of science by adults, through university exten- 
sion and the like, to be today less than 6 percent of the total 
offering. (1 find this percentage in Dr. Benjamin A. Gruen- 
berg’s interesting work, Science and the Public Mind.) In 
the less formal opportunities for adults, such as those offered 
by libraries and museums, it would be much harder to esti- 
mate the proportion to be credited to science, but I fear no 
one familiar with the facts could give science other than a 
low relative position. 

Suppose we should set our minds to increasing the pro- 
portional opportunities for adults in science, what have we 
to build upon? Well, we have these assets, actual or poten- 
tial. For one thing, in practically every field the American 
scholars in science are no longer followers, but leaders. For 
another, our people as a whole have reached a level of edu- 
cation, none too thorough, perhaps, but, nevertheless, a level 
not approached anywhere else in the world. The Office of 
Education at Washington estimates that there are approxi- 
mately two and a half million living graduates of colleges 
and universities in the United States. (Of these 40 percent 
are below thirty years of age, and 70 percent below forty.) 
It also estimates that there are living today more than four- 
teen million graduates of high schools. It is rather interesting 
to note that in the case of high school graduates the pro- 
portion of boys to girls is about 4 to 5 and that the propor- 
tion of men to women among college graduates is about 
9 to 5. 

In every high school a considerable degree of science 
is prescribed, and in every college some is prescribed and a 
very much larger amount elected. Beyond this, our adult 
population contains substantial numbers of men and women, 
engineers, chemists, doctors, dentists, nurses, for example, 
who in addition to their preliminary education have received 
a substantial degree of professional training in science. 

In our universities, museums, parks and gardens, libra- 
ries, institutes and laboratories, there is today available sci- 
entific equipment, collections of material, books, and jour- 
nals, which represent great wealth, even when measured by 
the imperfect scale of dollars and cents. And we must not 
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overlook the corresponding material which is in the hands 
of individuals or corporations, much of which is or might 
be made available. Funds exist today in reasonable plenty 
for keeping this material up to date, for its growth and its 
service. 

A very few years ago no one would have thought it 
worth while to include in our list of. potential assets the 
fact that in the United States the spirit of intellectual inquiry 
is free. That would have been taken for granted. But today, 
despite Scopes Trials and teachers’ oaths, our relative free- 
dom must be reckoned as a very precious asset. If we look 
overseas, certain countries which have made great contribu- 
tions to the advancement of learning in the past appear to 
us to be in the process of committing mental suicide. This 
is, let us hope, an appearance and not a permanent reality, 
but at the best they seem to be in for a considerable period 
of intellectual hibernation. 

I have spoken of our potential assets. Let me say a word 
about our actual liabilities. The first I should mention is a 
disability affecting a full half of our population. I refer to 
a curious shyness on the part of our males about being caught 
at improving themselves culturally. Adult education in the 
fine arts, for example, has in recent years shown a striking 
growth, but until very recently it has looked as if this inter- 
est must represent what the geneticists would call a sex- 
limited character. 

Another liability is the traditional attitude of so many 
‘men of science, the very men who should be the leaders, not 
only in the advancement but in the diffusion of knowledge. 
It would be too much to say that they regard themselves as 
the High Priests of Mysteries in which the vulgus profanum 
has no place, though this cruel thought does sometimes come 
to one’s mind. It would not, however, be unfair to say that 
most of those who are themselves advancing the frontiers 
of scientific knowledge are frankly not interested in the 
popular diffusion of such knowledge. When approached 
upon the subject, they are likely to reveal a fear that if it 
were known by their scientific colleagues that they were 
developing such an interest, they would lose face, and this 
despite excellent examples to the contrary to be found in 
England and elsewhere. 

Certain other leaders point out that the unevenness of 
preparation in any adult group adds enormously to the 
difficulties of laying any solid foundation of fact upon which 
a structure of worth-while understanding can be erected by 
the individual. This liability deserves serious consideration. 
If it is proposed merely to carry over the classroom techniques 
based upon uniformity of previous preparation, one can well 
understand the doubts and fears of these leaders. We do 
know, however, that excellent results are actually being ob- 
tained when instruction is individualized, and, more im- 
portant, when the adviser has skillfully limited the student’s 
own objective to a degree of understanding which his factual 
structure can safely carry. 

Even when the leaders in science are willing to talk 
to the laymen about these matters, it often develops that the 
two groups are not talking about the same thing. What 
the scientist has in mind is a broader spread throughout the 
American people of a belief in the importance of science 
and of the scientific method in modern life. Now this is 
admittedly most desirable. Indeed it is hardly reasonable to 
expect that in the long run funds will be forthcoming for 





the support of scientific research in adequate amount from 
taxation and corporate or private sources, unless there is 
developed a more general understanding of the objectives of 
science on the part of the public. 

But surely this is not the whole story. Hasn’t the 
individual American adult a right not merely to worship, 
but to learn, and in learning will he not only enrich his own 
life, but help the course of public appreciation in the most 
effective possible way? 

Now remember, I am ready to admit that something 
is already being done for the adult of inquiring mind, in 
libraries, museums and the like, even in colleges and uni- 
versities. I say even, because these institutions have thus 
far interested themselves almost exclusively in the adult 
who has a vocational rather than cultural incentive for 
further study—a wholly worthy purpose, but as it happens, 
not the one we are discussing tonight. My complaint is that 
not enough is being done, and certainly not enough oppor- 
tunity is given for a participating activity on the part of the 
student, through laboratory facilities and the like. 

Before we can fairly say that there is anything that 
can be called a serious movement, many first-rate men and 
women must set to work to organize the material best 
adapted to the interests and capacities of the adult non-expert. 
Incidentally, such persons are going to find out for them- 
selves that the job will involve an internal reorganization 
not only of their habits of thought, but of their use of the 
English language as well, and this, as I have intimated, will 
mean considerable shaking loose of traditional adhesions. Insti- 
tutions must open their doors, and in particular more col- 
leges and high schools must throw open their laboratories 
and study collections. For use in communities where it is 
not now available, we must have suitable science material 
“on the road” just as we have our traveling exhibitions of 
pictures and our traveling orchestras. 

I have tried to be fair in setting our assets and our 
liabilities against one another. Certainly I have tried not 
to underestimate the liabilities. Do you agree with me that 
all things considered, the assets outweigh the liabilities? I 
hope you do. Well, if wise people like ourselves agree that 
something ought to happen as to science and adult educa- 
tion which isn’t happening today—at least not happening 
to any satisfactory degree—what is the matter? Is there 
anything we lack? I think there is. 


First, there is the question of money, secondary, as | 
have said, but still not to be overlooked entirely. Ten years 
ago in the intellectual climate which then prevailed, if we 
had been thinking of stimulating adult education in science, 
we should probably have set ourselves to work out an elab- 
orate pre-budgeted plan, involving perhaps hundreds of 
thousands of dollars, in which we would have tried to an- 
ticipate all the details of administration and operation. Today, 
thanks largely to the depression, we are in a more chastened 
spirit. We are ready to start simply and modestly, and move 
forward step by step. We frankly don’t know today just 
how the cat is going to jump. Let me give you just one ex- 
ample of what happens when a man tries to outguess the 
future. You all know that Benjamin Franklin bequeathed 
to the cities of Philadelphia and Boston a thousand pounds 
each to snowball for a hundred years, the accumulation at 
compound interest than to be used for some needed public 
purpose. But do you remember the purposes he suggested in 


Se yg 


PAPA Fe LEADS | Bir oF 








ay 


| RR oe RY ihe ~ 


en ieee 


380 





Vital Speeches of the Day 





his will? The wisest man of his generation failed to foresee 
that a public water supply and sidewalks would have been 
provided long years before his bequest could be available. 

If the idea itself is sound and if the right people are 
dedicated to its development, a relatively modest sum would 
be sufficient to set things going. Should things go well, the 
ultimate expenditures would probably be greater than under 
any pre-budgeted scheme, but the money would be more 
wisely spent. Where would the money come from? In part, 
doubtless, from foundations, certainly at the outset, in part 
also from student-fees, from public moneys, and from indi- 
viduals and groups interested in local developments. Judging 
by recent experience in other fields, some would be found, 
perhaps a great deal would be found, in the debatable land 
lying between philanthropy and business. 

But there is something much more important than 
money which is lacking today. We need most of all a focus, 
1 central agency which has a nation-wide reputation to 
lose, for such a repytation offers the best, perhaps the only, 
security for investments of this character. I mean a reputa- 
tion for public spirit, for intellectual honesty, and in this 
particular case for high scientific standards as well. To such 
a body could: safely be entrusted the staff-work of the enter- 
orise, the establishment of relations between the leaders in 


science and the agencies of adult education. Where the pub- 
lication of simple but authoritative material is needed, as it 
certainly is needed in many branches of science, such an 
agency could stimulate its production. All along the line it 
would soon become the general clearing house for ideas. 

Now let us for the moment forget the word Science, 
and let us remember the term which Benjamin Franklin 
used, and his followers used for nearly a century—Natural 
Philosophy. And then let me very respectfully suggest that, 
if it so desired, the American Philosophical Society might 
become just such a guiding agency. Was not the Society 
founded largely for this very purpose, and has it not had 
a long and honorable tradition in the diffusion of scientific 
knowledge and understanding and a nation-wide reputation? 
Is it not today an operating foundation? I make the sug- 
gestion in all seriousness, but I fully understand first, that 
the Society may have other plans, and, in any case, I am not 
proposing that it should, in the current phrase, be left with 
the bag. Other agencies must help, local and regional, na- 
tional, perhaps international. They must help both with 
money and in service, but far more than money and far 
more than scattered service, we need a focus, we need leader- 
ship. 
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Aspects of the Court Proposal 


By WILLIAM DRAPER LEWIS, Director, American Law Institute, 


Former Professor and Dean, Pennsylvania Law School 


At the Church League for Industrial Democracy, Feb. 22, 1937 


made four recommendations. The last three have re- 

ceived very general, if not universal, approval. One 
is that the Supreme Court be given power to appoint an 
administrative assistant who would be charged with the 
duty of watching the calendars and the business of all the 
Federal Courts; one would provide for a temporary assign- 
ment by the Chief Justice of the United States of Federal 
Judges hereafter appointed to serve in any circuit or district 
where the business of the court is in arrears; another is that 
no decision, injunction, judgment or decree on any consti- 
tutional question be promulgated by any Federal court with- 
out previous and ample notice to the Attorney General and 
an opportunity for the United States to present evidence and 
be heard, and also that when any court of first instance de- 
termines a question of constitutionality there shall be an im- 
mediate appeal to the Supreme Court, such cases taking 
precedence over all other cases. 


I: President Roosevelt’s message on the Judiciary he 


The debate has centered, and rightly, on his first recom- 
mendation: That the Congress shall enact legislation provid- 
ing for the appointment by the President of additional judges 
in all Federal courts without exception where there are in- 
cumbent judges of retirement age present (at present seventy 


years) who do not choose to retire or resign. The problem 
of the proper provision to be made for the retirement of 
judges is one which is not easy to solve in a satisfactory man- 
ner. The Constitution provides life tenure for the Federal 
judiciary. The recommendation of the President, looked at 
entirely apart from its probable immediate effect on the num- 
ber and character of the membership of the Supreme Court, 
is perhaps as well, if not better, constituted than any 
other suggestion that has ever been made to the realities 
of the situation. We all know that many judges of seventy 
or over are not only in full possession of their mental facul- 
ties, but are as capable of dealing with new questions as 
they ever were. The theory that a man necessarily becomes 
more set in his mental processes as he grows older is one 
which may be generally correct, but it certainly has many 
notable exceptions. If the late Justice Holmes, for instance, 
had been obliged to retire at seventy, the constitutional and 
other laws of this country would have been distinctly poorer 
than it is. On the other hand, there are many examples of 
judges who, continuing in office after they reach seventy, 
for years before their death are mentally and physically in- 
capable of performing their duties efficiently, even though 
it would be an act of peculiar cruelty to ask them to submit 
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to the inquiry of a commission appointed to test their capacity. 

The President’s proposition permits the judge over 
seventy to continue, but insures that the Court shall be com- 
posed of a sufficient number of judges to carry on the public 
business. We cannot say that, if adopted, in the long run 
it would tend to make the Court more liberal or more con- 
servative. Suppose the President’s recommendation had now 
been in force for ten or more years, the conservative Coolidge 
and the conservative Hoover would have had an opportunity 
to appoint additional judges for all the members of the 
Supreme Court now over seventy, except Justice Butler, and 
the Court unquestionably would have been more weighted 
on the conservative side than it is today. At the same time, 
it is true that if President Roosevelt’s suggestion is adopted 
he will have at once the opportunity to appoint six new 
members of the Court as six of the nine members are now 
over seventy years of age, and it is this fact, and this alone, 
which causes the violent attacks now being made on his 
proposal. 

Stated shortly, the issue presented by the President’s 
recommendation is this: Admitting that there is much to 
be said for his plan as a permanent plan, and this I think 
will be conceded by most thoughtful persons, is it desirable 
that Roosevelt shall now have this power in view of the fact 
that a majority of the Court are over seventy? 

Your individual answers to that question should, I sub- 
mit, depend on whether you are a conservative or a liberal. 
It is a fact, and it is of first importance that you as citizens 
face facts, that many Acts of Congress present constitutional 
questions of doubt and difficulty, and this is true of much, 
if not all, of the so-called New Deal legislation, both adopted 
and in prospect of adoption. When I say they present ques- 
tions of doubt and difficulty, I mean that learned judges who 
are also learned constitutional lawyers may fairly differ as to 
their constitutionality. 

Furthermore, any President, in appointing a judge, may 
be able to know beforehand with reasonable certainty whether 
the man he is appointing is so mentally constituted that he 
will give, on the one hand, a liberal or, on the other hand, 
a conservative construction to the powers vested by the Con- 
stitution in the Federal government. It would have been, for 
instance, a poor guesser who would not have thought before 
the AAA decision, which was 6 to 3 against the Act, that 
Justices Brandeis, Stone and Cardozo would have regarded 
the legislation as constitutional and that Justices McReyn- 
olds, Van Devanter, Sutherland and Butler would have re- 
garded it as unconstitutional. Should this legislation recom- 
mended by the President go through, it is, therefore, entirely 
possible for him to appoint six men to the Court who will 
decide most doubtful questions as the ordinary liberal would 
decide them. This will mean that much legislation, which 
would be held unconstitutional by the Court as at present 
constituted, may well be held constitutional by the Court as 
re-constituted. A President need make no bargain with any 
of his appointees. Indeed, no honorable President would sug- 
gest such a bargain, but nevertheless he can foretell, not with 
absolute, but with reasonable certainty the attitude of his 
appointees on admittedly doubtful, though vital questions of 
constitutional law. 


I reiterate, therefore, my statement that whether you 


want this legislation or not which the President has pro- 
posed should depend upon whether you are or are not in 
favor of the New Deal and the main lines of its legislation. 
If you are opposed, then you should be against the legisla- 
tion, unless you feel that the people of the United States 
having, after four years’ experience, by an overwhelming 
majority voted for what we know as the New Deal, it 
vould produce a dangerous ituation not to permit the Su- 
preme Court to respond to what I may term the persistently 
more liberal attitude of the great mass of our people. I have 
respect for the great majority of the leaders of the bar of the 
United States who are opposing the President on this mat- 
ter. They feel deeply. They are sincere because they are con- 
vinced conservatives. They are men convinced that the whole 
trend of the New Deal is wrong. They voted against the 
President or, being in the South, while they voted for the 
President, did so with the sincere hope that nearly all the 
legislation which he would desire should be defeated, if not 
in Congress, at least by the Supreme Court. 


As to those of you who are in favor of the general lines 
of the New Deal there should be no doubt. You should 
support the President’s suggested legislation. There is no 
valid excuse for your not doing so. 


As I voted for the President and as I am in sympathy 
with the New Deal, not only its objects, but, in the great 
majority of instances, the legislation designed to attain those 
objects, I am in favor of the President’s recommendation. 
It is timely; it is in the broad sense of the word conserva- 
tive. We may have to come to amending the Constitution. 
But why not try a reasonably liberal interpretation of the 
powers given to the Federal government by the Constitution 
as now written? 
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“Stripped of Excess Verbiage—” 


By HAROLD W. DODDS, President, Princeton University 


Before Senate Judiciary Committee, Mar. 24, 1937 


opinions as to questions of public policy raised by the 

President’s proposal to alter the membership of the 
Federal Courts, the Supreme Court in particular. I am not 
an expert in constitutional law and I pretend to no authority 
in this field. My interests and researches have been rather 
in the area of public administration and politics and my 
comments are to be understood as those of a citizen whose 
beliefs as to public policy have evolved from experience and 
observation in connection with his daily work, and not from 
special knowledge of the courts or the law in any professional 
aspect. 

Nor do I speak as one who feels he must approve all 
the decisions rendered by the Supreme Court in recent months, 
or the reasons given for them by the majority of the Court. 
It is possible for one to be far out of sympathy with the rea- 
soning in these opinions and still to be bitterly opposed to ex- 
ecutive domination of the courts. I do not know whether 
Chief Justice Coke was right in his decisions as to matters 
of law in his struggle with the King of England, but his 
attitude toward executive dictatorship over his opinions was 
in my mind correct and we today are still profiting from 
his courage. My sympathies have always been on the side of 
social betterment and I recognize social change as inevitable 
and necessary. But it is not the part of wisdom to destroy 
one desirable social institution in the thought that others will 
be improved thereby. This is the first lesson in social reform. 

It is well known that the place which our Supreme 
Court holds in our form of government differs from that of 
any constitutional court in Europe. Realism compels one to 
recognize that, in elaborating the clauses of the Constitution, 
our courts have entered the field of political questions, and 
have therefore often been the objects of political attack. Be- 
cause the powers of our courts do extend to such broad ques- 
tions of public policy, the pressure of political interests on 
them is heavier than obtains in the majority of other con- 
stitutional countries. For this reason the greatest vigilance 
is necessary to protect our finest political tradition, the judi- 
cial independence of the Supreme Court. 

The President does not propose to remove the Supreme 
Court from the political field, nor does he deny it the right 
to use its judgment in broad areas closed to the courts of 
England. But, on the ground that it has not used its judg- 
ment well, he would compel it to a different judgment. He 
has invented a scheme by which he hopes to control the 
opinions of the Court. Stripped of excess verbiage, this is what 
the proposal amounts to. While the undated resignations of 
the new appointees may not be demanded and filed in ad- 
vance, the result will amount to the same thing, and Ameri- 
cans have always deplored appointment to any office, judicial 
or otherwise, under such conditions. 

It is well known that voters as a whole tend to vote 
their resentments, and the proposal adroitly appeals to a 
varied combination of prejudices: resentment against the 
Supreme Court which has been made to appear as an obstruc- 


I HAVE been invited to appear before you to express my 





tion to recovery and social justice; resentment against all 
those who have approved any of the negative opinions recently 
handed down by the Court and are therefore lumped with 
the economic royalists; resentment of youth towards age 
in a period of economic depression; and finally the feeling 
that has been growing for a generation that the scope of 
judicial authority over the acts of the legislature is too broad 
and should be restricted. The last is one of the two most 
important sides to the question. It deserves thoughtful con- 
sideration by Congress and the people and modification if 
they so desire, but the matter is a constitutional question to 
be settled as the Constitution provides, that is, by amend- 
ment. 

I believe that the attention which we as a people have 
concentrated upon the interpretation of the text of a written 
document, necessary and valuable as that document is, has 
had one unfortunate result. It has encouraged us to confuse 
the letter of the Constitution with a way of living under the 
Constitution, and to make us believe that if no letter is 
violated no principle is violated. Montesquieu, the great 
authority of the Constitutional Fathers, declared that there 
is no liberty if the power of judging be not separated from 
the legislative and executive powers. This is an unquestioned 
principle of any free constitution and no ingenious device 
within the letter of the law should prevail against it. 

The crux of the matter is extremely simple. Superannu- 
ation, for example, is a side issue. No statistician has been 
able to correlate liberal or conservative opinions with age 
from forty to seventy. 

The question which the Congress must answer is, “Shall 
the President be empowered to fix the color of the Supreme 
Court by packing it to his liking?” If granted to one presi- 
dent, the power cannot reasonably be denied later presidents, 
and probably will not be, for the step is too radical to avoid 
being fixed as a precedent for a long while to come. Obviously 
it cannot be assumed that a change today will guarantee a 
Court satisfactory to future presidents, or even a judicial 
personnel of liberal views. So the question becomes, “Shall 
successive presidents be empowered to fix the color of the 
Supreme Court to their liking?” 

The answer of the administration is that immediate ac- 
cretions of power are necessary to meet an emergency. This 
is an old, old answer given throughout history by those who 
cannot have their own way. Admittedly, the end could be 
accomplished by constitutional amendment but that method 
is too slow and cumbersome for the motor age. 

The validity of this answer, I deny. Why such haste? 
The President is very strong politically. If he knows the 
design of the new powers he needs, the nation is in a mood 
to give them sympathetic consideration and to dispose of them 
promptly as constitutional questions. Each of the last five 
amendments was ratified in less than fifteen months; three 
of them in less than a year. 

No authoritative voice has told us what form the new 
powers are to take. It is rumored that the N. R. A. is to be 
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revived. But the decision in that case was by a unanimous 
court, and the vote in the “Hot-Oil” case was eight to one. 
Where are competent judges to be found able to uncover 
new principles of constitutional law to sustain those measures 
which the experienced justices of the liberal wing of the Court 
could not discover? If they can be found, six will not be 
enough. 

I now come to the most serious element in the present 
proposal. I refer to the surprise technique employed in bring- 
ing it to the attention of the people and the dangerous emer- 
gency psychology which is being engendered. We are told 
that broad unspecified powers are needed at once because an 
emergency of horrific proportions exists. 

Shrewd and forceful political leaders (as distinct from 
conventional political bosses) thrive on emergencies when 
they know how to take advantage of them. When the political 
waters of the world are stagnant, any leader or party which 
can create an emergency may be the instrument of progress. 
When the political waters are tossed in storm, the leader or 
party who makes two emergencies grow where one grew 
before renders the nation a grave disservice; they only rock 
the boat. Today tempestuous gales are sweeping over world 
politics and one democracy after another has given up the 
fight. Their demise was not sudden or instantaneous, but 
followed in each case a series of recurring emergencies, each 
one seeming to demand the surrender of some feature of 
popular government in favor of the executive. The Nazi vic- 
tory in Germany was in accordance with the letter of the 
law, viz., Article 48 of the German Constitution. But it had 
been preceded by a series of executive decrees under the same 
article, each one chiseling a little deeper at the foundation 
of the democratic structure. 

I do not mean to charge that the conscious purpose of 
the present public policy is to establish authoritarian govern- 
ment without popular or judicial restraint. But the conse- 
quence of the President’s proposal, if adopted, will be a first 
step, and a long step, toward this result in its effect on the 
public mind. When German democracy began issuing emer- 
gency decrees, it was not seeking to destroy itself and yet 
that was the result. An emergency must be a serious one 
indeed that justifies a repudiation of the principle of con- 
stitutionalism in a democracy. If democracy fails with us, 


it will be through a war of attrition involving a chain of 
emergencies which at the moment could be made to justify 
authoritarian measures. If popular government fails in Amier- 
ica, it will not be by a blind repetition of European examples 
but by the creation of a lack of faith in democracy and a 
growing callousness to the brutality of authoritarianism. The 
time has come for a healthy skepticism toward the existence 
of an emergency justifying revolutionary proposals. Continu- 
ation of emergency emphasis can become the negation of self- 
government. 

The fundamental danger of succumbing to the emer- 
gency psychology is multiplied many times by the present 
world drift. Forgetful that authoritarian government every- 
where never reaches the basic trouble, but merely hides the 
disease by concealing the symptoms, many people have con- 
fused ends and means. The true liberal denies that a method 
which in itself is inconsistent with the good toward which 
it aims can accomplish an altruistic purpose. Corrosion sets 
in. The purpose is nullified. 

Our popular government is limited government, limited 
by a written constitution, limited by a scrupulous observance 
of the spirit of the Constitution, and guided, restrained and 
expanded under a rule of law. 

The present proposal to enlarge the Court has been 
defended on the ground that to amend the Constitution 
would take too long, and that the plan before you opens up 
the necessary by-pass. Millions of Americans are hoping that 
the Congress will not succumb to this philosophy. The spirit 
of the world is too antagonistic to our democratic tradition 
to permit us to think that we can remain immune if we once 
abandon the rigors of constitutionalism for the facile argu- 
ment that the end justifies the means. In recent years, govern- 
ment has greatly extended its control over our daily lives 
and will probably continue to do so into the indefinite future. 
Let us see to it that it does so by constitutional methods. 

If the time has come to modify the constitutional posi- 
tion of the Supreme Court, it should be done straightforward- 
ly and. in a constitutional manner, with proper opportunity 
for public opinion to find itself and express itself. Temporary 
maladjustments are no excuse for weakening an institution 
which, even hostile critics must admit, has so well protected 
the American people from the tyranny of public officials. 


The Railroads 


TODAY AND TOMORROW 
By J. M. DAVIS, President, Lackawanna Railroad 


Before Central Railroad Club, Buffalo, N. Y., Jan. 14, 1937 
(CONDENSED) 


From the standpoint of revenue, passenger receipts 

are a by-product. Well-managed industries get rid of 
non-paying by-products, but quasi-public corporations must 
perform their service without regard to whether that service 
yields profit. 

If the railroads were judged by the efficiency of ser- 
vice that handles raw materials, manufactured products, 
food, fuel and other necessities of life, they would be re- 


Te public judges railroads by passenger service. 





garded as the most efficient transportation in the world. 

The railroads have contributed to business recovery 
despite the formidable competition of newer agencies of trans- 
portation. It is not unethical to say that the railroads have 
borne the sole cost of innovations in their transportation 
services, while newer agencies have the benefit of govern- 
mental assistance. 

The railroads have paid their way. They have made 
improvements out of earnings or by means of financing 





Sanaa ee AEE TE EDEL SILL ERLE ER 





eens es 
PORT Sew 





































nec yar Sas 


384 


Vital Speeches of the Day 





justified by earnings. They have contributed substantial 
funds to government in taxes. 1,600,000 school children are 
educated annually by funds derived from railroad taxes. 

The gross receipts of the railroads in 1929 were $6,- 
000,000,000 and there were 1,668,000 persons employed by 
them. By 1933 gross receipts had declined to slightly more 
than $3,000,000,000—about half peak receipts—and about 
1,000,000 persons were employed in rail service. During 
1936 gross rail receipts were about $4,000,000,000 and em- 
ployment had increased about 100,000. 

Normally, the railroads purchase 25 per cent of the 
steel, 22 per cent of bituminous coal and virtually the same 
percentages of other basic commodities. At the bottom of 
the business inactivity, railroad purchases had become almost 
nil in such important items as equipment. The railroads buy 
and use some 70,000 different articles produced by other 
industries, from pins to steamships. Recovery in business 
has placed the roads in position to resume the purchasing 
of needed supplies and equipment, thus furnishing more 
work to other industries. With continuing improvement we 
have reason to expect that railroad purchases will be in- 
creased. 


The railroads developed and introduced air-condition- 
ing as an added comfort of modern life. They have invested 
more than $45,000,000 in equipping 8,000 passenger coaches 
and Pullman cars, while another million has been spent on 
special facilities for maintaining air-conditioning. 

Many railroad employes are persons with dependents 
who have devoted their lives to railroad service, many are 
members of the second and even of the third generations 
of railroad families. Their work is traditional. Their chil- 
dren look upon locomotives and cars as their personal prop- 
erty. No one would deny to them this justifiable pride. It is 
the American way and the romance of it has been responsible 
in a measure for the stability of our citizenry. Railroad 
people, being liberal patrons of other businesses, are an im- 
portant factor in the commerce of the nation. They avail 
themselves of educational and cultural advantages to a 
marked degree, 


A glance at the major achievements of the railroads 
since the World War is of pertinent interest. When relin- 
quished at the close of the war, the railroads owed the gov- 
ernment about $1,000,000,000, much of which had been 
incurred for improvements made to insure the winning of 
the war. Virtually all that money, with interest, has been 
repaid to the government. 

$4,000,000,000 has been spent since 1920 for additional 
plant. When the depression occurred the railroads realized 
plant was over-expanded in view of the sharp decline of 
business. It became necessary quickly to adjust the railroad 
plant to the new conditions. It also was imperative for the 
railroads to maintain their solvency while engaged upon the 
projects of readjustment. 

The vicissitudes of the times compelled some companies 
to borrow money from the government to meet current re- 
quirements and to help the employment problem. The funds 
were borrowed chiefly from Reconstruction Finance Corpo- 
ration—about $500,000,000—all of it secured by adequate 
collateral. Other funds were borrowed from the Public 
Works Administration, with which to purchase new equip- 
ment and for other projects which put people to work. To 


date the railroads have repaid $170,000,000 of their obli- 
gations to the government. 

The most stabilizing support received by the govern- 
ment during the depression came from the industries which 
to the limit of their ability “kept going” in the face of ob- 
stacles, many of which originated with government itself. 
The railroads were foremost among those industries. Indus- 
try was able to “keep going” by drawing upon reserves. 
In 1930, nearly $2,000,000,000 of reserves were drawn 
upon, while in 1933 this drawing upon reserves had been 
increased by another billion. 

The growth of industry incident to the adoption of 
machinery during recent years is of collateral interest. The 
value of goods produced in this country increased 1,300 
per cent during the last fifty years, to a total in 1929 of 
$70,000,000,000. The number of factories increased during 
the period in about the same percentage of growth. But— 
and this is both significant and important—population in- 
creased only 250 per cent during the last fifty years. The 
difference between the relative rates of increase of produc- 
tion and of population offers studies that are revelations con- 
cerning the better standards of living of our people, as com- 
pared with many other people. The notable increase in 
the value of goods, out of proportion to population, points 
to the extent of modern progress. 

The recent decision declining to allow the continuance 
of certain emergency freight rates was disquieting to the 
railroads. The railroads believed that the revenues provided 
by the emergency charges, amounting to about $100,000,000 
annually, were necessary to the continuing solvency of many 
companies. I am unable to predict from what sources the 
railroads will be able to secure sufficient revenues to make 
up for the sizable loss entailed by the decision, but I hope 
that gradual recovery in business will meet the optimistic 
expectations of the decision. 

Many shippers who paid the freight and who were 
willing to continue doing so have expressed disappointment 
concerning this loss of revenue. Several industries, however, 
opposed the application of the railroads in the rate matter. 
Some of those very industries, however, increased the prices 
of products that are purchased and used by the railroads. 
It seemed to me that the attitude of those opponents was 
inconsistent, to say the least. 

We are told that we are likely to witness the passage 
of legislation that will establish the six-hour day in indus- 
try. I doubt that the six-hour day would accomplish all 
expected of it in the direction of additional employment. 
It would be more likely to increase costs of production and 
costs of living out of proportion to the actual benefit derived. 
To the extent that it would increase costs, those costs must 
be passed on to the public, because the costs of labor, material 
and capital, plus reasonable profit, are the component items 
that make up the charges which we pay for commodities. 

Every one wants more money and more leisure, but 
further reductions of hours would reduce employment. The 
shorter work-day would increase railroad pay-rolls by 
$600,000,000 annually. The railroads, at existing rates, 
would be unable to meet that increased cost. 

Such movements force the railroads to mechanize oper- 
ations and to reduce forces. I counsel against the policy of 
legislating in the interest of more employment when ex- 
perience proves that such legislation defeats its own purpose. 
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